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December 20, 2011

Anne Foster Via Certified Mail Return Receipt Requested
U.S. Environmental Protection Agency, Region 6

Superfund Division (6RC-S)

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

Jessica Hernandez Via Certified Mail Return Receipt Requested
Office of Regional Counsel

U.S. Environmental Protection Agency, Region 6

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

Re: San Jacinto River Waste Pits Superfund Site

Dear Anne and Jessica:

This letter and the attached Anchor QEA report dated December 2011 (“Anchor Report”
— see Exhibit A) are being submitted to the United States Environmental Protection Agency
(“EPA™) Region 6 on behalf of Respondents, McGinnes Industrial Maintenance Corporation
(“MIMC™) and International Paper Company (“International Paper™) (hereinafter collectively
referred to as “Respondents™) to provide documentation regarding the activities of three
companies — Big Star Barge & Boat Company, Inc. (“Big Star”), Houston International
Terminal, Inc. (“HIT”) and MegaSand Enterprises, Inc. (“MegaSand™) — at, or in the vicinity of,
the San Jacinto River Waste Pits Superfund Site (“Site™). This submission is being made
pursuant to our prior discussion with you in order to explain why these companies should be
designated as Potentially Responsible Parties (“PRPs”) at the Site pursuant to the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”). Much of the
information provided as part of this letter was submitted to EPA previously, first in a
presentation made to EPA in August 2009 and on several occasions during the course of efforts
to obtain access to the property then owned by Big Star and now owned by San Jacinto River
Fleet, LLC (“SJRF”) that is located west of the waste impoundments at the Site,

The Anchor Report demonstrates that the dredging activity conducted by and for Big
Star, HIT and MegaSand (collectively referred to herein as the “Dredging PRPs”) has had a
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significant impact on the Site. The technical information presented in the Anchor Report
demonstrates that the Dredging PRPs” dredging activity (i) undercut the levee on the northwest
corner of the Site surface impoundments, (ii) conveyed wastes (and other materials such as sand,
silts, and clays located beneath and in the impoundments) from the impoundments via a dredge
pipe to Big Star’s dry land property where sand separation activities were carried out, creating a
“hot spot™ of dioxin contamination at the water/land interface along the northeast corner of the
Big Star dry land property, and (iii) compromised the integrity of the levees on the north,
northeast and east sides of the Site surface impoundments by creating a new preferential pathway
for the river which then produced a scour channel along the north, northeast and east sides of the
Site, further eroding the impoundment levees.

In addition to the Anchor Report, the designation of Big Star, HIT and MegaSand as
PRPs is supported by the following:

1. Information from U.S. Army Corps of Engineers Files and CERCLA §104(e) Responses

We have reviewed the U.S. Army Corps of Engineers (“Corps”) file on HIT Permit
No. 19284. This file relates to the dredging of sand in the area between Big Star’s dry land
peninsula and the Site impoundments and the area to the north of such impoundments.

These records show that HIT obtained a sand dredging permit (No. 19284) from the
Corps on May 11, 1992 (for a term to expire on December 31, 1995), and subsequently obtained
extensions of the term of Permit No. 19284 on December 21, 1995 (extension to December 31,
1999), January 23, 2003 (extension to December 31, 2008) and December 27, 2007 (extension to
December 31, 2013, at which time a new permit designation — Department of the Army (DA)
SWG-2007-01865 — was assigned to the permit) (see attached Exhibits B-1, B-2, B-3 and B-4).
Permit No. 19284 was also modified by the Corps on September 27, 1996 (see Exhibit B-5).
This permit was later suspended by the Corps pursuant to a letter dated May 18, 2009 due to the
suspension of the 401 Water Quality Certification for DA Permit SWG-2007-01865, as a result
of concerns about re-suspension of sediments and dioxin contamination (see Exhibit B-6).

The dredging permit was obtained by HIT based on its representation that it owned the
property where sand dredging was to be conducted (see the attached HIT application dated
December 7, 1990, marked as Exhibit C). In fact, a review of Harris County property records
has shown that HIT never held title to property in this area (or anywhere else). Rather, title to
the property that HIT claimed was actually (at least prior to its inundation by the San Jacinto
River) in the name of Big Star, HIT s sister corporation. Big Star and HIT admitted this in
response to Question No. 8 of EPA’s CERCLA §104(e) requests for information sent to both
companies (see attached responses to information requests, marked as Exhibits D-1 and D-2).
The property records included as a part of Exhibit D-1 indicate that the property immediately to
the north and west of the tract on which the Site waste impoundments are located (“Tract™),
including the dry land peninsula located to the west of the Site impoundments, was owned by
Big Star. The bulk of the property was purchased on August 27, 1980 (including all the property
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where the sand dredging activities occurred). HIT, however, signed the recently recorded deed
conveying the Big Star property to SIRF, with the deed document stating that HIT was doing so
in order to convey whatever interest it might have in the property (see attached copy of the deed
marked as Exhibit E).

Permit No. 19284 contained a map showing the area in which HIT was authorized to
dredge (see attached Exhibit B-1). This dredging area did not extend to the Tract. Moreover,
based on the transcript of the recorded statement given by Captain Jack Roberts, then President
of both HIT and Big Star, to Ms. Barbara Aldridge of EPA Region 6, dated November 14, 2005,
Captain Roberts had actual knowledge of the waste disposal operations that had been conducted
on the Tract (see attached Exhibit F, p. 10, lines 1-6). Captain Roberts also stated that he had
knowledge of the waste disposal activities in a letter he wrote to EPA dated June 2, 2005 (see
attached Exhibit G). Thus, Captain Roberts, as president of both HIT and Big Star, knew that the
dredging activities could impact the waste impoundments, particularly if the dredging activities
extended beyond the permitted boundary of such activities.

The Corps’ records also show that MegaSand dredged sand pursuant to Permit
No. 19284, under contract with HIT (see attached Exhibits H-1, H-2 and H-3). A copy of the
contract between HIT and MegaSand was obtained by EPA pursuant to its 104(e) request to HIT
(see attached Exhibit D-2). MegaSand also admitted dredging in the vicinity of the Site

impoundments in its response to Question 5 of the CERCLA §104(e) request for information
sent to it by the EPA (see Exhibit I).

2. Impact of Dredging Activity on Areas to the North and West of the Site Waste
Impoundments

Based on aerial photographs of the Tract and surrounding areas taken in 1966, 1995,
1998 and 2002, and as explained in the Anchor Report (see Figures 2-5 of the Anchor Report), it
appears that the levees surrounding the Site waste impoundments were intact until dredging
commenced west and north of the impoundments pursuant to HIT Permit No. 19284 in late 1997.

The aerial photographs show that by the time the 1998 aerial photograph (Anchor Report,
Figure 4) was taken, a portion of the levee along the northwest portion of the Site waste
impoundments had been knocked down. As discussed in the Anchor Report, bathymetric
surveys of the northwest corner of the Site waste impoundments show that dredge line cuts
through this area of the impoundments. Thus, it is clear that the dredging activities conducted by
the Dredging Parties in the late 1990°s pursuant to HIT Permit No. 19284 resulted in the
undercutting and collapse of portions of the perimeter levee in this area of the impoundments.

The Anchor Report also describes a sand separation operation that was located on the Big
Star dry land property and describes how the dredging operation caused material from the Site
waste impoundments to be transported via a dredge pipe to the Big Star dry land property, where
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a hot spot of contamination was created. This activity appears to be associated with dioxin
present in the San Jacinto River, as depicted on Figure 10 of the Anchor Report.

3y Impact of Dredging Activity on the North, Northeast and East Levees of the Site Waste
Impoundments

As previously noted, based on the aerial photographs, the levees surrounding the Site
waste impoundments were intact until dredging commenced in the late 1990°s.

As described more fully in the Anchor Report, the aerial photographs and the bathymetric
surveys show that not only did the dredging result in the collapse of the levee on the northwest
corner of the impoundments, but that the dredging activity also resulted in the erosion and
deterioration of the levees on the north, northeast and east sides of the impoundments. The
attached Anchor Report explains how the dredging activity created a preferential channel that
eroded away the levees in these locations (see Figures 7 and 8 of the Anchor Report and
associated discussion).

4, Qualification of Big Star, HIT and MegaSand as PRPs

Big Star, HIT and MegaSand qualify as PRPs due to their dredging activities for the
following reasons:

1. Big Star is a past owner of the property on which dredging and/or sand separation
activities occurred. These activities occurred with Big Star’s knowledge and
consent as Big Star’s president was also the president of HIT, which obtained the
USACE permit for such activities.

2 Given the recently recorded deed (see Exhibit E) and HIT’s representations
regarding its ownership of the Big Star Property, HIT should also be considered a
past owner of the Big Star property. In addition, HIT, as the permittee for the
dredging activities in the area, is a past operator and an arranger for the disposal of
waste from the Site waste impoundments onto the Big Star property.

3. MegaSand, the company that dredged the area, is an arranger, a transporter of the
waste from the impoundments to the Big Star property, and an operator of the
dredging equipment that undercut the levees of the impoundments.

Moreover, Big Star is not exempt from CERCLA liability under either of the exemptions
that were previously raised by EPA counsel, Barbara Nann, in addressing Big Star’s status. The
reasons why Big Star is not exempt were explained in the attached email dated December 10,
2010, from the undersigned to Ms. Nann (see Exhibit J).
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For the reasons set out above, International Paper and MIMC respectfully request that
EPA provide notice to Big Star, HIT and MegaSand of their status as PRPs at the Site.
Please do not hesitate to call if you have any questions.
Sincerely,

Ao 1 Lhe—

Albert R. Axe, Jr.

Attachments

ARA/mr

cc: Barbara Nann Via Electronic Mail
Gary Miller Via Electronic Mail
Valmichael Leos Via Electronic Mail
John Cermak Via Electronic Mail
Sonja Inglin Via Electronic Mail

David Keith Via Electronic Mail
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TIME CRITICAL REMOVAL ACTION SITE

Prepared for
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1 BACKGROUND AND OBIECTIVE

The San Jacinto River Waste Pits Superfund Time Critical Removal Action Site (TCRA Site)
consists of a set of impoundments approximately 15.7-acres in size, built in the mid-1960s for
disposal of paper mill wastes (Impoundments). The TCRA Site, as defined by U.S.
Environmental Protection Agency (USEPA), also includes the surrounding areas containing
sediments and soils potentially contaminated with the waste materials that had been
disposed in the Impoundments. The Impoundments are located on a 20-acre parcel on the
western bank of the San Jacinto River, in Harris County, Texas, immediately north of the
Interstate Highway 10 (1-10) Bridge (Figure 1).

In 1965, the Impoundments were constructed by forming berms within the estuarine marsh,
just north of what was then Texas State Highway 73 (now 1-10), to the west of the main river
channel. The two primary Impoundments at the TCRA Site were divided by a central berm
running lengthwise (north to south) through the middle.

In 1965 and 1966, pulp and paper mill wastes were reportedly transported by barge and
unloaded at the TCRA Site into the Impoundments. The wastes deposited in the
Impoundments have been found to contain polychlorinated dibenzo-p-dioxins,
polychlorinated furans (dioxins and furans), and some metals (TCEQ and USEPA 2006).
Physical changes at the TCRA Site in the 1970s, 1980s, and 1990s, including regional
subsidence of land in the area due to large-scale groundwater extraction and sand mining,
within the River and marsh to the west and north of the Impoundments, resulted in the
partial submergence of the berms and exposure of the contents of the Impoundments to
surface waters.

Based on permit file reviews, aerial photograph interpretation, recent bathymetric survey
results, and an evaluation of the distribution of dioxin in surface sediments surrounding the
TCRA Site, sand mining-related dredging occurred in the vicinity of the perimeter berm at
the northwest corner of the Impoundments in 1997.

The bathymetric data near the TCRA Site show water depths greater than 16 feet at the toe
of the slope, along the northwestern shoreline of the Impoundments and in an area that prior

Impact of Dredging on the TCRA Site December 2011
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Background and Objective

to any dredging activity was near zero elevation (an intertidal marsh when the
Impoundments were constructed). The dredging activities that created the deep basin
adjacent to the Impoundments today undermined and removed the impoundment berms in
that area. The dredging north, northwest, and west of the TCRA Site also altered the path of
the main flow channel of the river, creating a scour channel adjacent to the north and east
containment berms of the TCRA Site. The change in flow appears to have contributed to the
erosion of the north and east berms of the Impoundments.

This memorandum evaluates different lines of evidence that demonstrate that historical
dredging and sand mining operations proximal to the TCRA Site adversely affected the
TCRA Site physiography and released waste containing dioxins/furans that would have
otherwise remained within the Impoundments. Information about the historical dredging
and sand mining operations was obtained from records in U.S. Army Corps of Engineers
(USACE) files, including USACE-approved dredging permits and associated correspondence.
Documents from the USACE files indicate that dredging by third parties occurred in the
vicinity of the perimeter berm at the northwest corner of the TCRA Site Impoundments as
late as 2001. Relevant documents from the USACE files are included in the attached
Appendix A.

The lines of evidence that show the impact of the dredging and sand mining operation are:

» Changes in the physical state of the TCRA Site evident from aerial photographs.

= Aerial photographic evidence of dredging operations and sand separation activities at
the property formerly owned by Big Star Barge & Boat Company, Inc. (Big Star
property) located west of the TCRA Site.

= Bathymetric data that show the extent of dredging at the TCRA Site based on the
identification of abrupt dredge cut escarpments in the area surrounding and within
the TCRA Site.

» The presence of the highest observed concentrations of dioxins/furans found outside
of the TCRA Site Impoundments coincident with discharges observed in aerial
photographs of the Big Star property in sediment datasets collected by TCEQ in 2005
and in the Remedial Investigation/Feasibility Study (RI/FS) by the Respondents
(Anchor QEA and Integral 2010).

Impact of Dredging on the TCRA Site December 2011
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2 AERIAL PHOTOGRAPHIC OBSERVATIONS

Sequential review of aerial photographs covering the period from 1966 to 2002 (Figures 2
through Figure 6) indicate that, beginning in the late 1990s, dredging near and within parts
of the TCRA Site compromised the integrity of the berms surrounding the TCRA Site, and
caused significant changes to the river physiography in this area. Important observations

from the aerial photographic review are provided below:

On Figure 2 (1966 conditions), the integrity of the berms surrounding the
Impoundments is clearly shown. Figure 2 also depicts evidence of early dredging in
the area north and west of the TCRA Site, shown by the linear cuts into the marsh
with leading arcs at the limits of dredging into the shoreline. The arcs are indicative
of a dredge “swing” as it advances into the shoreline to mine materials, and similar
features can be observed in more recent aerial photographs of the area. Typical sand
dredging operations are described in the attached Appendix B.

Figure 3 shows Site conditions in the year 1995. Important observations from this
figure include: 1) the relatively straight western and northwestern shoreline of the
Impoundments, 2) the straight shore line on the east side of the Big Star property to
the west, and 3) the straight shore line along the Texas Department of Transportation
(TxDOT) right-of-way north of I-10, between the TCRA Site and the Big Star
property. Also of note is the submerged vegetation around the TCRA Site, the Big
Star property, and the wetlands north and west of the TCRA Site. As shown in later
aerial photographs and discussed below, these features are impacted and changed
significantly by dredging operations that occurred between 1997 and 2002.

Figure 4, an aerial photograph taken in 1998, shows a breach in the edge of the
northwestern berm of the TCRA Site, apparently caused by undermining in this area
by dredging. This photograph also shows significant changes on the Big Star property
and the shoreline of the eastern side of the Big Star property. Note the alluvial fan-
like deposit along the eastern shoreline of the Big Star property, in what appears to be
anewly formed mass of intertidal sediment. In addition, a plume of turbid water is
emanating from the new sediment mass.

Site conditions in the year 2002 are shown on Figure 5. In this photograph, the
original berm failure observed in 1998 (Figure 4) is exacerbated to approximately

twice the previous size. It is also important to note that a substantial amount of

Impact of Dredging on the TCRA Site December 2011
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Aerial Photographic Observations

newly deposited sediment is present along the shoreline of the TxDOT right-of-way
between the Big Star property and the TCRA Site. Based on our review of the USACE
files for the sand dredging permit in this area, it is our understanding that mitigation
along this shoreline was required as part of the USACE permitting process to offset
dredging impacts. Also, and more importantly, there are several prominent arced
dredge cut shapes, from the Big Star property to the Impoundments, further
indicating degradation of the berm in the northwestern part of the Impoundments by
dredging. Finally, tidal flow lines along the northeastern side of the Impoundments
clearly bend around the Impoundments and into the navigation channel under the
bridge, indicating that a new preferential flow path has formed in this area of the
Impoundments. There is further evidence of channeling in this area in later aerial
photographs, and in recent bathymetric data discussed below.

» Figure 6 shows an interpretation of possible dredging operations and impacts based on
the 2002 aerial photograph, including dredge cut arcs and dredged material
drainage/decant from a sand separation system to the River. All of the features on the
Big Star property, and between the Big Star property and the Impoundments
described above (see Figure 4 through Figure 6), are consistent with features that
would be associated with dredging and sand mining operations.

» Figure 7 shows the conditions in 2009. The edge of the northern berms appear
further degraded, potentially by changes in the local flow regime that resulted from
dredging. Although the newly deposited sediment seen first in 2002 along the south
shoreline between the TCRA Site and the Big Star property continues to be present, it
appears that the use of the Big Star property for sand separation activities has ceased.

e [In addition to the direct impacts to the Impoundment berm in the northwestern
portion of the TCRA Site (resulting from physical removal of the TCRA Site berms by
dredging), Figure 7 also shows that the dredging operations have undercut portions of
the northern berms surrounding the TCRA Site. A new channelized bottom is
apparent from just off of the central berm shoreline towards the eastern/southeastern
area of the TCRA site (Figure 7). This feature indicates that the deeper water areas
produced by the dredging apparently increased flow from the river over the area.

This increase flow and its associated erosive forces likely caused further degradation
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San Jacinto River Wasre Pits 4 90557-01



Aerial Photographic Observations

of the berms at the northern and eastern portions of the Impoundments. This feature
is more apparent in bathymetric data discussed later in this memorandum and shown

on Figure 8.

From these aerial photographs, it is apparent that dredging operations were conducted in the
area between 1966 and 2002, with dredging approaching the TCRA Site as early as 1997.
Concurrent with this dredging operation, sudden (i.e., not due to natural riverine processes
that are much more gradual) degradation and breaching of the TCRA Site berms is evident,
as well as relocation of a substantial amount of sediment, including redeposition of fine
grained material from sand separation activities at the eastern edge of the Big Star property.
In addition, it appears that an additional flow channel with higher velocity currents was
created adjacent to the TCRA Site berms as a result of the dredging operation that began in
the 1997 timeframe. This flow channel caused erosion of the berms surrounding the

Impoundments.
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3 BATHYMETRIC OBSERVATIONS

To further illustrate the extent of dredging adjacent to the TCRA Site, bathymetry from 2009
was overlain on the 2002 aerial photograph (Figure 8). The more tightly spaced bathymetric
lines on this figure indicate steep slopes where the surface of the bottom of the river is
changing very rapidly. It is readily apparent that a substantial depression was formed west of
and adjacent to the TCRA Site. Especially noteworthy is the unnatural underwater
escarpment between the TCRA Site and the Big Star property, as well as several arced dredge
cuts. Dredging in this area undermined and removed the berms on the northwest side of the
TCRA Site. This is confirmed by the sudden and abrupt slopes on the river bottom to the
west, northwest, and parallel to the north shoreline of the TCRA Site, which are not natural
slopes and occurred as a result of the dredging processes, described above and in Appendix B
that began in the 1997 timeframe. Also evident from the bathymetry is the channelized
bottom adjacent to the northeast and east portions of the TCRA Site, which is also associated
with dredging activities.

To further illustrate the magnitude of the dredging that has occurred in this area, Figure 8
(2002 conditions and recent bathymetry) has been provided in reduced size on Figure 9.
shown adjacent to the 1966 aerial photograph (provided earlier as Figure 2), the latter
depicting the original flat topography in the same area as the dredging activity. Comparison
of the conditions adjacent to and west of the TCRA Site from these two photographs enables
easy identification of the substantial effects of dredging activities in this area. It should be
noted that the emergent marsh areas that were at or near sea level after construction of the
TCRA Site Impoundments (as shown in the 1966 aerial photograph), are now up to 20 feet
deep adjacent to the TCRA Site. This drastic and varied change in elevation can only be
explained by the removal of materials by the dredging operations documented in the USACE

permit files.
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4 CHEMICAL DATA

Chemical data provided in the draft Preliminary Site Characterization Report (PSCR)
submitted to USEPA provides a third line of evidence that dredging adjacent to and near the
TCRA Site has redistributed dioxins/furans that would have otherwise not been transported
from the TCRA Site under natural conditions. Figures 6-11, 6-12, and 6-15 from the draft
PSCR (Integral and Anchor QEA 2011) (attached as Appendix C) depict surface/subsurface
sediment and soil data (nanograms per kilogram [ng/kg]| dry weight) for dioxin/furan toxicity
equivalents from on the TCRA Site and the surrounding area, including the Big Star
property.

On Figure 6-11 provided in Appendix C, the only detection of dioxins/furans in intertidal
sediment/soil outside the TCRA Site (or immediately adjacent to the original TCRA Site
berms) exceeding 100 ng/kg is on the northeast portion of the Big Star property (195 ng/kg).
All other detections of dioxins/furans outside the TCRA Site (or immediately adjacent to the
original TCRA Site berms) depicted on Figure 6-11 are more than approximately 80% less
than the one 195 ng/kg detection on the Big Star property. This area of the Big Star property
corresponds with the area of the sediment deposits that formed during sand mining and sand
separation activities from 1997-2002, as shown in the aerial photographs discussed above (see
Figure 4 through Figure 6).

On Figure 6-12 contained in Appendix C, which depicts surface sediment dioxin/furan data,
only two detections of dioxins/furans exceeding 100 ng/kg are found outside the immediate
vicinity of the TCRA Site Impoundments (121 and 153 ng/kg); these detections were in the
northeast portion of the Big Star property. Similar to the distribution of dioxins/furans
depicted on Figure 6-11, the remaining data on Figure 6-12 outside the immediate vicinity of
the TCRA Site are at least 80% less than these two detections just offshore of the Big Star
property. Again, these areas are coincident with sediment deposits that formed off of the Big
Star propetty during sand mining and sand separation activities discussed above (see Figures
4-6),

Finally, on Figure 6-15 (subsurface core data) in Appendix C, the only detections of
dioxins/furans outside the TCRA Site exceeding 100 ng/kg are also at the northeast portion of

Impact of Dredging on the TCRA Site December 2011
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Chemical Data

the Big Star property. These particular detections are found at 0-1, 3-4, and 5-6 feet below
grade, and are in the portion of the Big Star property that was apparently used for
discharging fine grained materials from the sand separation activities back to the river (see
Figure 4 and Figure 6).

In summary, the dioxin/furan data shown on Figures 6-11, 6-12, and 6-15 of the Draft PSCR
(provided in Appendix C) indicate an anomalous presence of elevated concentrations of
dioxins/furans at the northeast portion of the Big Star property (coincident with the historic
sand separation and sediment dewatering operations in this area based on the aerial
photograph record). Borh upstream and downstream concentrations of dioxins and furans
for the same matrices are far less (i.e., “80% less) than those noted on, and adjacent to, the
Big Star property. Finally, as an additional visual aid illustrating the general distribution of
TEQs in the area and supporting the data and conclusions provided above, Figure 10 provides
2005 TEQ data in surface sediments. These older data are consistent with the newer data
described above and also show the highest levels of TEQs outside the Impoundments as
being present on the Big Star property.

Impact of Dredging on the TCRA Site December 2011
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5 SUMMARY AND CONCLUSIONS

The aerial photographs, permits review, and the bathymetric and chemical data show

distinct evidence of dredging impacts adjacent to and within the northwestern portion of the
TCRA Site, including:

The presence of scalloped shorelines (dredge swing arcs) and steep underwater
escarpments produced by dredging, and continual encroachment of dredging impacts
from the north and west in 1966 towards the Impoundments through 2002.

The undermining and loss of the berm and other materials in the northwestern and
northeastern portion of the TCRA Site from 1997 through 2002.

Discharge of sediments from the Big Star property from the sand separation and
dewatering operations coincident with the dredging from 1997 through 2002,
resulting in the deposition of contaminants in the alluvial deposits and north of the
Big Star property.

Evidence of the re-distribution of dioxins and furans in sediment and soil on and
adjacent to the Big Star property — the highest concentrations of dioxins and furans
observed in TCEQ and RI/FS data from outside the immediate vicinity of the TCRA
Site — are associated with known discharge areas from sand separation and dewatering

operations on the Big Star property that occurred during the dredging operations.
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‘ Department of the Anmy
Galveston District
Corps of Engineers
P.O,. Box 1229

Galveston, Texas 77553-1229
Attention: Mr. John Davidson

Re: Permit No. 19284(02)
Dear Sir:

This letter will confirm my past telephone conversations and your personsl
conversations with Mr. D. Moore of Mega Sand at Houston International Terminal.
At this time we would like to reiterate our position which is as follows:

The original permit was issued after much discussion during conferences and
meetings with Parker Brothers. As you know Parker merged to form Parker LaFarge
which set back our operations by at least a year. Only one(1) barge load was removed by
Parker LaFarge.

Parker LaFarge sold out and the new owners closed down the dredging operations
and sold off all of their floating equipment.

All of this was done after a mitigation plan was submitted and approved. We
were into 1996, and no further dredging was performed during this period.

In late 1997 we entered into a working contract with Mega Sand ( Dan & Brenda
Moore) who agreed to the mitigation plan. In September 1997 dredging recommenced
and work on the mitigation plan started. Work progressed, but has been halted on several
occasions by floods and bad weather. In the case of floods, the most recent being
November 13, 14, and 15, 1998, the flood waters and currents have caused the removal of
some of the material deposited in the mitigation sites.

We will keep Ms, L. Shead advised of the progress, in order that she may advise
the Galveston Bay Foundation.




- ec: Mega Sand
Encl. Letter dated 7-30-96
To U.S.Corps / John Moran
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January 24, 2000
United States Corps of Engineers
Galveston, Texas
V14, Fax 409/766-3031
Re: Permit #19284(2)
Dear Bruce,

IthasbeenalongthuesimelhavebcminconmwithyouonheCmpsand
after talking to Ms. Tirpak today was pleased to hear that you are well. 1 have
partially retired and as a result may have slipped my anchor concemning the above
referenced permit,

Situation:

We received a permit in 1996 to dredge our property, construct a fish nursery
with Galveston Bay Foundation and submitted a mitigation plan which was
approved. ;

No work was performed in 1996 and it was late 1997 before operation
commenced. Sitc was inspected by you, Mr. John Davidson and we were contacted
by him and the entire operation laid out (See letter dated November 20, 1998,
attached),

Al this time we respectfully request that this permit be renewed, extencad or
whutever is required to allow Mega Sand to continue their operation.
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£ e undr tho impreasion that permits for this type of operation was for
five(5) years, but I understand ignorance is not an excuse. Howcver the operation
didinx start until 9/97 and we suffered delays in 1998,

Uponrweipzofﬂaisfumdaﬂeryowreviewofowprobkmwillywplmq
contact me at 281/485-2464 or fax 281/485-0538.

Thmkimymhﬁvmfmynmmmecmwmmﬁmm
this matter, remain,

With Respects,




SR 6wy,

SUBTBCT: Permit Application No. 19284(03)
CONTACT: Jack Roberts

NOTE : Called Mr. Roberts to inform him that I am pow the
Project Manager for the subject permit application. The previous Project
Manager was Kerry Stanley.

1 asked Mr. Roberts if the applicant, Houston International Terminal, has reviewed the revised
mitigation plan (a more detailed plan) submitted to them by Kerry on 2 August 01. He said that the
applicant reviewed the revised plan and is agreeable to it. However, the contracted dredge company has
quit, 2nd the applicant cannat advertise for a new dredging compeny until the subject exicasion of time is
permitted by the Corps.

M. Roberts also informed me that they have not heard anything from the Galveston Bay Foundation
(GBF) regarding the revised mitigation. The GBF will be assisting in creating the mitigation arca. I told
Mr. Roberts that | woold contact Ms. Shead of the GBF dnd se¢ if they agree with the revised mitigation

¢. Q-

Treacy C. Orr

Project Manager, North
Evaluvation Unit
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March 11,2002

Department of the Army

Galveston District Corps of Engineers
P. 0. Box 1229

Galveston, Texas 77553-1229

Attention: Mr. Tracy C. Omr
Project Manager
Evaluation Section

- Re: Permit 19284 (03)

Dear Sir:

We are in receipt of your letter of March 4, 2002 concerning the above
referenced subject and after reviewing our files would like to advise as follows:

Upon receipt of your letter on March 8, 2002 we called Ms. Linda Shead in
order to fill her in on this operation. She advised the writer that she was leaving the
G.B.F. but would leave her replacement with all details.

Inordartobringlheﬁleuptodmwewoﬂdliketoadviseymofﬂoeofthe
past and future performance intended by H.I.T.

We have for the past year or more commenced mitigation Phase I and we are
over 75% complete. Finger piers of dirt (clean)(Exhibit “A” attached) are in place
and grass planted is growing above expectations. There is dirt in place that will
complete this phase. Cost of this operation exceeds $ 10,000.00 and we feel that
ﬂtisishlinewidm:eesﬁmdmvalofmldﬂmevaybodymeduponaﬂie
beginning of dredging.




At this time we respectfully request that another meeting be held (H.1.T.
representative, new G.B.F. representative, yourself or your representative) in order
to move on with this project and to clarify paragraph #3 in your resent letter.

As yoy are aware the dredging company has pulled off the site and we are
secking another contractor. We can not contract for a royalty company without a
permit and without a contractor we do not need to assist G.B.F. with mitigation and
further extension of the Nursery which we previously agreed to donate.

In closing let us state that it is our intention, as always, to cooperate and
comply with all parties requirements and feel that an immediate inspection, as
aforementioned, would clear the air on this matter.

Upon receipt of this letter and after your review we would appreciate a
telephone conference (281/485-2464 - Fax 281/485-0538)

Thanking you in advance for your prompt attention to this matter, remain,

cc: GBF.




GALVESTON Mt 24 -

BAY

FOUNDATION

July 23, 2002

Tracy C. Omr

Project Manager

North Evaluation Unit

U.S. Army Corps of Engineers
P.O. Box 1229

Galveston, TX 77553-1229

RE: Permit Application No. 19284 (03)

Dear Mr. O :

Please find enclosed our comments conceming the progress of Phase I, 11, and III of the proposed
nine acre mitigation plan being constructed by the applicant Houston International Termina!
(HIT) as previously permitted under permit # 19284(03).

On Thursday, June 20, 2002 two Galveston Bay Foundation (GBF) representatives met with
Captain Jack Roberts of HI" along the south bank of the San Jacinto River, just north of the
Interstate Highway 10 Brioge, in Channelview, Harris County, Texas, to observe the current state
of the mitigation site. It appears that a measurable amount of fill material has been placed into
the svuthern sections of all three mitigation phases at an even elevation. While ro official
measurements were taken, we estimate that approximately 1,000 linear feet of shorelinc, 70-85
feet in width, have been filled-in and built up to an unknown depth (see enclosed before and after
photographs). There were no tidal channels or planted vegetation présent.

In addition, Captain Roberts shared with us some obstacles that he has encountered while
attempting to complete the first phase of ti'e mitigation project. They are as follows:

1. While the intention was to complete the mitigation project in phases corresponding to
the amount of dredging accomplished, in actuality a contractor unknowingly placed
the fill material into all three phases of the mitigation project simultaneously. Asa
result, the completion of the phase I mitigation is forthcoming, and HIT will attempt
to complete 1t using dredge material that would be obtained upon receiving an
extension of time to complete the work which was previously permitted.

2. Asof yet, the elevation required to successfully support the growth of Spartina

I?.?AZG-AI-IIGHWAYB . WEBSTER.TX??S% . (281)332—3381
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alterniflora in the phase | mitigation site has not been obtained. The curent level of
the fill material is too high. HIT had hopes of thinly spreading the material out by
pushing it water-ward with a tractor afier having deposited it along the coastline, but
their equipment has been stuck in the mud several times altempting to do this. HIT
now feels that it will be necessary to use a barge (0 complete the phase | mitigation.

The Galveston Bay Foundation has the following concerns and recommendations
regarding the current state of the Phase | mitigation site:

1. The Galveston Bay Foundation is concerned that the requirements stipulated in permit
#19284(03) have not been followed. Additionally, when GBF agreed 1o assist with
the proposed mitigation we accepted significant responsibility in the successful
development, implementation, and completion of this project, yet we were not
consulted concerning its implementation.

a. Despite a requirement in the permit there are no brush fences in place on the
unprotected side of the mitigation site to encourage the settiement of
discharged material at the site. In addition, a discharge pipe was not used to
control the deposition of the material. As, a result the Foundation believes
that the fill material may have been inappropriaicly placed. After reviewing
the before and after pictures of this site, it appears that the fill material may
have been placed in an area that was already at an appropriate clevation to
grow Spartina alterniflora. 'We believe that a better use of the material would
have come from placing the material off of the shorelir2 using a discharge
pipe.

b. We are also concerned that all of the fill material was not used for the
completion of the phase I mitigation site. We feel that it would be appropriate
at this time to move the fill material in Phase II and I to Phase [ so that it
could be completed.

2. Additionally the Foundation is concerned that in a letter dated April 1, 1996, to the
U.S. Army Corps of Engineers Ms. Shead, then the director of the Galveston Bay
Foundation, stated,

1 am writing to confirm the GBF role in the wetlands mitigation project for
permit application 19284 (02) submitted by Houston International
Terminal. GBF has agreed to participate in the project provided a
conservation easement for the property is granted as well as funding for the
nursery creation work. Such an agreement is pending.

Currently, for reasons unknown, we are not aware that any such agreement/contract
between GBF and HIT exists. We recommend that a formal conservation easement

be signed and that funds for future plantings be agreed upon including appropriate
allocations for replanting the site, if tihat should ever become necessary.
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i descriptions of the mitigation coastruction, recoustouring, aad filliag 4
b mmum-md&mmﬂmuﬂsm
e drawings of the proposed mitigation area that depict cxisting clevations, and comtowrs,

e All project plans need to be thoroughly discassed with all appropriate partics 4
' incinding the applicant, the U.S. Army Corps of Engineers, NMFS, other state and
Federal resource agencies, GBF, and any other contractors that may be working on the
progect.
4. Finally, GBF is concemed that the dredged material currently being used as fill may
not be of an appropriate substrate for marsh restoration. The material appears to be
rather coarse and contain some component of gravel/rock. A GEO TECH survey may
need to be completed at the site to determine the appropriateness o the material for
use in marsh restoration. We request that an extension of the project be granted only
after it is determined that the material is appropriate. Additionally, we request that
the project be terminated if it is ever found to no longer be economicalily visbie or
able to produce material suitable for wetland fill.
In the event that the Corps would grant an extension of time to complete this project - 4
- we recommend that all of the above concems be addressed. .
Sincerely,
; Jennifer B. Brian
Conservation Coordinator
enclosures
'




APPENDIX B
TYPICAL SAND DREDGING OPERATIONS




Typical sand dredging operations would be performed by a barge mounted pump (dredge)
that uses two spuds (legs that reach the bottom) and swing anchors to advance or walk in the
dredge cut. Using one spud as a digging spud and the second as a “walking” spud, the dredge
can move forward by pulling the bow of the dredge to the side, dropping the walking spud
and then reversing the swing, as shown in the figure below from Turner 1984 (Thomas M.
Turner, Fundamentals of Hydraulic Dredging, 1984).

OE 688 MARINE DREDGING

'll““" s Je

_— —_ e -

nrm‘nq E?I'icunrx

PUMPING DIAGRAM

(§-9]

FIGURE 7.7 Operation of & muelmml .lrcdp.wmw The advancing ap-
eration of = ondy:uam Theze
segume single-level swinging. (w) Walking-working spud srengement.

Dredge animations and video clips can be viewed on the Ellicott and USACE web sites at the
following links:

http://www.dredge.com/dredge-videos-animations.htm]l
http://el.erdc.usace.army.mil/dots/doer/tools.html

In a sand mining operation, a hydraulic (pump) cutterhead dredge is used to excavate and
transport the material via a water slurry to a processing facility. The dredge cutterhead
shears the material so that the hydraulic pump can mix the sediments with water and
transport the slurry in a pipeline. At the processing facility, the sand and water mixture is
dispersed in a pond to cause the sediments to fall out of suspension. A typical separating
plant can be as simple as a diked area that will slow the transported slurry to allow the
sediment to deposit while decanting the water and very fine materials, leaving the
sand/aggregate as a product to be sold for concrete, mortar, plaster, and other building
projects. The larger particles, due to their density settle first, followed by sequentially finer




particles as the distance from rhe discharge increases and the slurry velocity decreases. The
effluents can contain the very fine clay and silt particles as they are discharged from the
separating area through a weir or other structure that is used to control the effluent velocity.
The figure below comes from the USACE design manual EM 1110-2-5027 and shows the
basic functions of the confined placement area. If the separating area is too small, and the

slurry velocities do not decrease sufficiently, the smaller particles will exit the site through
the weir,

MOUNDED COARSE-GRAINED

/ DREDGED wATERIAL

DEAD ZONE

T
NFLJEN

EFFLUENT

U - pEap ZOME

PLAN

INFLLUENT

PONDING DEPTH FREEBOARD

EA FOR SEDIMENTA TION

AREA FOR FINE-GRAINED
GREDGED MATERIAL STORAGE ReECLVENY

COARSE-GRAINED
DREDGED MATERIAL

CROSS SECTION

Figure 1-1. Conceptual diagram of a dredged
material containment area

Extracted from EM 1110-2-5027 Engineering and Design of Confined Disposal of
Dredged Material September 1987.
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EXHIBIT B-1



EXHIBIT B-1

DEPARTMENT OF THE ARMY PERMIT

Permittee. Houston International Terminal
Permit No._19284
Imuing Office G2} yoston Districs

NOTE: The tarm “you” and its derivatives, as wied in this permit, means the permiitee or any future transieree. The term
“this office” refc:s to the appropriste district or division office of the Corps of Engineers having jurisdiction over the permitted
activity or the appropriate officiel of that office acting under the authority of the commanding officer.

‘You are authorized to perform work in accordance with the terms snd conditions specified below.

Project Dascription: To dredge sand for commercial sale and to provide a barge berthing

area, and to create a fenced smooth cordgrass marsh area for mitigation; in accerdance

‘{Eﬁ: thesattached plans in six sheets, sheet one of which is entitled “HOUSTON INTERNATIONAL
INALS.*

ject Locetion: §an Jacinto River, along the south bank, north of the Interstate 10, °

bridge in Charnelview, Harris County, Texas. §oo
- o ¢
Permit Conditions: ’-‘i;g' A
General Conditiozﬁ: ' -
1. The time limit for completing the work suihorized ends on 31 December 1995 . If you find that you need

more time to complete the authorized activity, submit your request for a time extension to this office for consideration at least
ore month before the above date is reached, -

2. You must maintain the activity authorized by this permit in good condition and in conformance with the terms and condi-
tions of this permit. You are not reliaved of this requirement if you abandon the permitted activity, although you may make
& good faith transfer to a third party in comphance with Genersl Condition 4 Lslow. Should you wish to cease to maintain
the authorized activity or should you desire to abandon it without a good faith transfer, you must obtsin a modifieation of
this parmit from this office, wnich may require restoration of the area.

3. If you discover any previously unknown historic or are. logical remaine wiiile accomplishing the activity suthorized by
this permit, you must immediately notify this office of what you have foun.. We will initfute the Federal and state coordina-

tion required to determine if the remains warrant a recovery effort or if the site is eligible for listing in the National Register
" of Historic Places. :

ENG FORM 1721, Nov B8 : EDITION OF SEP 82 1S OBSOLETE, (33 CFR 325 (Appendix A)) -

y
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4. I you sel} the property amociated with this permit, you must obtin the signetisre of the mrw owner in the space provided
and forwsed s copy of the permit to this oifice to validete the tremufer of this authorizstion.

5. If a conditionad water quality certification has beett issued for your project, you must comply with the coaditions specified
in the cartifiestion as speciel conditions to this permit. For your convenince, a copy of the certification s attached if it con-
teing such comditions.

6. Yoummdhw'wuﬁmkom&iofﬁeetoimpoctthe:nthoﬁudtcﬁﬁtyataytimedeemdmemrytaensnrg
that it is being or kat been sceomplished in accordance with the terms and conditions of your permit.

Spacial Conditions:

Purther Information:
1, Coungremionsl Avthorities: You have been authorized to underteke the activity described above pursuant to:
(x) Section 10 of the Rivers and Harbors Act of 1888 (33 US.C, 408).
) Section 404 of the Clean Water Act (33 US.C. 1344),
( )} Ssction 108 6! the Marine Protection, Resezrch and Sanctuaries Act of 1872 (83 U.S.C. 1418).
2, Limits of this authorization,
s. This permit does not obvinte the need to obtain other Federal, state, or locsl authorizations rejuired by law,
5. This permit does not grant any property rights or eichuive privilegea,
¢. This permit doss not suthorize any injury to the property or rights of others.
d. This permit doss not authorize interference with any existing or proposed Federal project.

8, Limits of Federal Liability. In issuing this permit, the Federal Government does not assume any Lability for the following:

a. Damages to the permitted project or uses thereof as & result of other perniitted or unpermitted activities or from natural
causes,

b. Damages to the permitted project or uses thereof as & result of current or future activities underiaken by or on behalf
of the United States in the public intersst.

c. Damagm to persons, property, or to other permiited or unpermitted activities or structures caused by the activity
authorized by this permit, ‘

d. Design or construction deficiencies sssociated with the pannittad work,




¢. Dumage claines msecisted with sny future modificsticn, sapension, oc revocation of this permit,

4. Roliance cm Applicsst’s Date: The determination of thie office that Me!mh_mthmmmwﬁquNic
iissnst was made ia relfance on the information you provided.

5. Resvalustion: of Permit Decision. This office may reevaluate its decision on this permit st any timie the circumetances
warssat, Clronmptances thet could reqiire a reevalustion inciude, but sre 0ot limited to, the following:

2, You fall to comply with the tarme and conditions of this permit.

b The informetion provided by you in eupport of your permit appliestion proves to have been falee, incomplete, cr
insceurste (See 4 above).

e. Significant naw information surfsces which this office did not consider in reaching the original public intersst decision.

Buch & reevaluation msy result in a determination that it is appropriate to use the suspension, modification, and revocation
proesdures contained in 33 CFR 325.7 or enforcement procedures such as those contained in 33 CFR 326.4 and 326.5, The
refevenced enfcresment procedures provids for the issuance of an sdministrative order requiring you to comply with the terms
and conditions of your permit and for the initiztion of legal sction whers appropriste. You will be required to pay for any
corrective messures ordered by this office, and if you fall to comply with such directive, thia office may in certain situstions

(such as those specified in 33 CFR 209.170) scocmplish the corrective measures by contract or otherwise and bill you for the
cost,

8. Extensions, General condition 1 establishes 2 time limit for the completion of the activity suthorized by this permit, Unless
there are cireumstances requiring either a prompt completion of the suthorized activity or & reevaluation of the public interest
decision, the Corps will nurmally give favorable zonsideration to a request for an sxtension of this time iimit,

Yoursignature below, , indicates that you accept and agree to comply with the terms and conditions of this permit,

,,««g%”/ j{&b /,/;/ /:;:/u?/ p /. f o

fff?:;%ufwmzu 7 (DATE)
{__ STON INTERNATIONAL TERMINAL 4

-’

This permit becomes affective when the Federal official, designated to act for the Secretary of the Army, has signed below,

Blrviee V. lonnsl 11 WAy 100

{DISTRICT ENGINEER}) (DATE)

BRUCE H. BENNETT, Acting Chief,

North Evaluation Section

FOR COLONEL BRINK P, MILLER
When the structures ot work authorized by this permit are still in existence at the time the property is transferred, the terms and
conditions of this permit will continus to be binding on the new owner(s) of the property. To validate the fransfer of this parmit
and the associated liabilities associated with compliance with its terms and conditions, have the transferee sign and date beiaw.

(TRANSFERKEE) (DATE)

« .8, QOVERNMENT PRINTING OFFICE: 1006 — 17433
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Addesdum 1o Conceptual Mifigation Pian 2repared for
omsion Intecationsl Termisal

In the courss of the permit evalustion, several parties ~ such as the U.S. Pish and Wildlife
Sexvios, National Marine Fisheries Service, snd the Gulveston Bay Foundation — expressed
concerns about the proposed mitigation, In order 10 address these concerns, Houston
International Terminal (the Applicant) proposes 1o plan: the areas of suitable slevation
referencad in the mitlgation plan (approximately 15.2 acres) with Smooth Cordgrass,

‘'The planting will be performed in four phases (Figure 3) as the dredging progresses. The
first phase would conaist of planting apgmxhnate%y 4.3 acres, and would begin between
March 15 and May 31 of the first year following initiation of dredging operations. The
remaining three phases (5.1 acres, 3.2 acres, and 2.6 aczes, respectively) would occus over
the 7 10 10 year life of the project, Since the commercial demand for sand will dictate the
rate at which dredging occurs, a deflnite timetable cannot be guacanteed for phases 2, 3,

_#nd 4, although the March 15 to May 31 window will be adhered to whenever planting
aecuts, _’

Per the U.S, Fish and Wildlife Service's June 11, 1991, and the National Marine Fisheries
Service’s June 18, 1991, comment lsiters, the Smooth Cordgrass will be planted on three-
foot centers, The arens to be planted will be leveled at -0.5 feet MHW. Each planting unit
will conisist of & single plug containing one to four stems,

To avold damage to the ntarsh where the transplants will bs acquired, no more than one
six-inch plug of source materlal per one square yard will be obtalned. In addition, the
Applicant will, to the groatest extent practicable, zccass the source material in the borrow

- marsh in & manner that does not destroy or lower the ground elevation of the marsh,
Altho:gh the Applicant would be willing to replant any areas with less than 70 percent
survival through normal mortality after e cus year perlod, this would not includs mortality
a3 & result of ofl or chemical spills, boat traffle, hurtlcanes, or similar events beyond the
Applicant's control,

In additlon, the proposed mitigation will be dependent upon whether or not there is
nfficient sand to be commerclally feasible, In this regard, once the permit is Issued, o
minimal pliot dredging operatlon will be conducted in order to make this determination, I
it is determined that there is insufficient sand ¢o proceed, no additional dredging will oceur
and the Applicant will not be bound to Initlate or complets the mitigation,

Acoordiug 10 the Galveston Bay Foundation's March 1, 1991, comment letter, they plan to
continue cordgrass planting in the project area for at least four more years. The Applicant
| will be willing t0 cooperate with the Foundation in this endeavor If the dredging project is
foasible, Houston International Termingl believes the proposed mitigation will groatly
improve the habitat diversity of the area, and is more than adequete compensation for the
shatlow water habltat that will ba lost as a result of the proposed dredging activity.

# 19234

Housto) nmeRMNATIDN AL
. TERMINAL.S

— | e borg




APPL WITHORAWN APPL DENIED APPL REFERRED

T hbe bk oot
FINAL ACTION CODIS
;“ﬁ" ssui PERMIT ::::unon ;:::::::
gfﬂ“j.ﬂ_ Z2 1 B,é’. i A Ay W—WITHORAWN

o _ EGAL DEPARTMENY
S -‘f,\‘l AETE MF‘\NAGEMCNE




1.

APPLICANT: Terminal

EVALUATION OF SECTION 404({b)(1) GUIDELINES - SHORT FORM

Bouston Internatiocnal

APPLICATION NUMBER:

19284

Review of Compliance (230.1G(a)-(d)}. A review of the permit applicatiocn

&.

b.

C.

indicates that:

The discharge represents the least environ-
mentally damaging practicable aiternative -
and if in a special aquatic site, th~ activity
asgociated with the discharge must have direct
acces® or proximity to, or be located in the
aguatic ecosystem to fulfill its basic
purpese (if no, see section 2 and information
gathered for EA alternative);

The activity does not appear to:

1) Violate applicable gtate water gquality
standards or effluent standards prob bited
under Section 307 of the CWA; -

2} Jeopardize the existence of Federally
listed endangered or threatened species
or their hebitat; and

3) Violate requirements of any Federally
designated marine sanctuary (if no, see
section 2b and check responses from resource
and water quality certifying agencles);

The activity will not cause or contribute to
gignificant degradation of waters of the U.S.
including adverse effects on human health,
life stages of crganisms dependent on the
aguatic ecosystem, ecosystem diversity,
productivity and stability, and recreational,
aesthetic, and economic values (if no, see
values, section 2);

Appropriate and practicable steps have been
taken to minimize potential adverse impacts of
the discharge on the aquatic ecosystem (if no,
sea gection 5).

YES X NO*__

YES X _NO*

YES__X _NO*

YES_X__Ro*




2. i tors (Sub C-F) {where a significant category
is checked, add explanation below.}

NOT
N/A SIGRIFICANT SIGRIFICANT®

a. Physical and Chemical Characteristics
of the ARquatic Ecosystem (Subpart ¢}

1) Substratce impacts X ———
2) Suspended particulates/turbidity
impacts X —_———

3) Water column impacts X —_—
4} Alteration of current patterns

" and water circulation X —_—
5} Alteration of normal water
- fluctuationa/hydroperiod ‘ X —_—
6) Alteration of salinity gradients X —

b. Biological Characteristics of the
Agquatic Ecosyster. {Subpart D)

1) Effect on threatened/endangered

species and their habitat X —_—
2} Effect on the aquatic food web X —_—
3) Effect on other wildlife (mammals, '

biczds, reptiles and zmphibians X _—

¢. Special Aquatic Sites (Subpart E)

1) Sanctuaries and refuges X SR
2} Wetlands X —_—
3) Mud flats b4 —
4) Vegetated shallows X —
5) ¢Coral reefs £ —
6) Riffle and pool complexes - ¥ — —
d. Human Use Characteristics (Subpart F)

1) Effects on municipal and private

water supplies X —_—
2) Recreational and Commercial

fisheries impacts b4 —_—
3) Effects on water-related

recreation X —_—
4) QResthetic impacts £ . —_—
5) Effects on parks, naticnal and

higtorical monumente, national

seashores, wilderness areas,

research gsitea, and similar

preserves X —_—

2




3.

&.

Evaluation of Diedged or ¥ill Materjal (Sub: G)**

The following information has been considered in
evaluating the biological availability of
possible contaminants in dredged or £ill material.
{Check only those appropriate.)

1) Physical characteristics b4
2) Bydrography in relation to known or
‘anticipated sources of contaminants b4

3) Results from previous testing of the
material or similar material in the
vicinity of the project A

4) Xnown, significant sources of persistent
pesticides from land runoff or percolation

S) Spill records for petroleum products or
designated (Section 311 of CWA) hazardous
substances

6) Other publis records of significant
introduction of contaminants from
irduatries, municipalities or other
sources

7) Xnown existence of substantial material s
deposite of substances which could be
raleased in harmful quantities to the
aquatic environment by man-induced
discharge activities

8) Other sources {zspecify)

i

List appropriate references.

The Texas Water Commission certified the project
on 6 November 1991.

An evaluation of the appropriate information

in 3a above indicates that therz is reason

to believe the proposed dredge or fill material

is not a carrier of contaminants, or that

levers of contaminants are substantively

gimilar at extraction and disposal sites and

not likely to degrade the disposal sites, or

t:he material meets the testing exclusion

criceria. ' YES_X

NO




4.

Rispogal Site Delinestion (230.311(f))

a. The following factors, as appropriate, have been
considered in evaluating the disposal site:

1) Depth of water at disposal site X
2) Current velocity, direction, ana

wvariability at disposal aite X
3) Pagree of turbulence
4) Water column stratification
53 Discharge vasscl speed and direction X
6) Rate of dischargs X
7) ©Dredged material characteristics

{constituents, amount, and type

of material, settling velocities) X
8) Number of discharges per unit of time X

9) oOther factors affecting rates and
patterns of mixing (specify)

|

List Apvmropriate references.

The overburden will be used to create 15.2 acres of mitigatad wetlands
in 4 phases of 4.3, 5.1, 3.2, and 2.6 acres, respectively, in proportion
to 4 stages of dredging 2.6, 3.1, 1.9, and 1.6 acres (9.25 acres total).

The overburden materia’ will be planted with smocth cordgrass on 3-foot
centers of plugs comprised of 1-4 stems each. Fencing will be placed
arcund these sites to prevent grazing by herbivous fish.

The dredged sand material will be placed on barges to be r.ld commercially.

b. An evaluation of the appropriate factors in
4a above indicates that the disposal site
and/or size of mixing zone are acceptable. IBS__X__ KO

Actionzs to Minimize Rdverse Effects {Subpart H)

aAll appropriate and practicable steps have been taken,

through application of recommendations of 230.70-230.77

to ensure minimal adversge effects of the proposed

discharge. List actions taken. YES_X _ NO

a. Using appropriate equipment or machinery in
activities related tc the discharge of dredged
or £ill material.

Employing appropriate machinery and methods of
transport of the material for diacharge.

4




" Pactual Determinaticn {230.11} A review of appropriate information ac
. identiﬁ.-d in iteme 2-5 above indicates that there is minimal potential fo»

_shori_: or long-term snvironmental effects of the proposed discharge as
‘related to:

a. Physical subatrate at the disposal site
{review sections 2a, 3, 4, and 5 above)} YES__ ¥ _ NO*

b. Water circulation, fluctuation and saiinity
© {review sections 2a, 3, &, and 5) YES_ X RO

¢. Suspended particulateg/turbidity
: (review sactions 2a, 3, 4, and §5) YES_X _ NO*

d. Contaminant availability
(raview sections 2a, 3, and 4) YES_X  NO*

@. Aquatic ecosystem structure and function
{(review smections 2b and ¢, 3, and 5) YES__X _ NO«x

f. Disgposal site

{review sections 2, 4, and §) YES_X __ NO*
g. Cumulative impact on the aquatic ecosystem YES__X__ RO*
h. Secondary impacts on the aquatic ecosystem YES__X___ NO=

7. gvaluation Responsibility

a. This evaluation was prepared by:

Position: Project Manager

b. This evaluation was reviewed by: __ Bruce H. Bennett .

Position: Acting Chief, North Evaluation Secticn




The proposed disposal site for discharge of dredged
or f£ill material complies with the Section 404(b) (1)}
Cuidelines. -z

b. The proposed disposal site for discharge of dredged
or £ill material compliea with the Section 404(b}(1)
Guidelines with the inclusion of the following
conditions:

c. The proposzad digposal site for discharge of dredged
or fill material does not comply with the

Section 404(b) (1) Cuidelines for the fclilowing
reason(s):

1) There is a less damaging practicable alternative

2) The proposed discharge will result in significant
degradation of the agquatic ecosysatem

3) The proposed discharge does not include all
practicable and appropriate measures to minimize
potential harm to the aquatic ecosystem

. é’é‘? %ézéé@i__
(asfe; LAN DUNN

Acting Chief, Regulatory Branch
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ENVIRONMENTAL ASSESSMENT
AND
STATEMENT OF FINDINGS

1. Name and Aggxgsg of Applicant.

Houson Internatiocnal Terminal
18001 Interstate 10 East
Channelview, Texas 77530

2. Corps Authorjty. Section 10 of the Rivers and Harbors Act
of 1899 and Section 404 of the Clean Water Act.

3. Project and Site Description. The proposed project is
located in the San Jacinto River, along the south bank, just
north of the Interstate 10 bridge, in Channelview, Harris
County, Texas. The applicant seeks authorization to dredge 9.25
acres of sand to a depth of -18.0 feet mean sea level for
commercial sale and to provide a barge berthing area. The
dradging would be performed in four stages of 2.6, 3.1, 1.9, and
1.6 acres. Along with each stage of dredging, a phase of smuoth
cordgrass marsh would be created using the cverburden from the
dredging. Initially, a 4.3 acre area would be planted, followed
by 5.1, 3.2, and 2.6 acres {15.2 acres totai) to coincide with
the final three dredging stages. The mitigztion plan entails
planting smooth cordgrass on three-foot centers at an elevation
of ~0.5 feet mean high water with each planting consisting of a
single plug containing one to four stems. The applicant will
replant, as necessary, any area with less than 70 percent
survival after one year. In addition, each phase of the grass
planting will be fenced with wire mesh to pravent excess
sloughing of the overburden material and grazing by herbivorous
fish in the river. All slopes in the dredging area will be 3:1.

4., Environmental Assegc-~at.

a. Purpose and- r_the Work. The purpose of the
project is twofold, t« = _2 a barge fleeting area and to

commeircially sell the ure. jed sand. The need for a barge fleet-
ing area exists in order to accommodate barges that service
numerous petrochemical industries in the Houston area, especial-~-
ly during an emergency such as a hurricane.

b. Alternatives. There are no unresolved conflicts con-
cerning alternatives.

c. Environmental Setting. The project site is a flooded
bottomiand tFr .t has been substantially altered by subsidence,
erosion, and sedimentation. The area is open shallow water with
a few islands on the northern border. The area was once a
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freghwater, palustrine forested wetland area and is now
estuarins. Salinities regularly reach 10 parts per thousand in
the area. Since the area has subsided, its value and function
has changed to nursery and forage habitat for juvenile, estuar-
rine-dependent fish and shellfish. Birds also utilize the
shallow flats as foraging habitat.

d. Environrental Impacts. The possible consequences of
this proposed work were studied for environmental concerns,
social well-being, and the public interest, in accordance with
regulations published in 33 C.F.R. 320-330. All factors which
may be relevant to the proposal must be considered. The fol-
lowing factors were determined to be particulariy relevant to
this application and were evaluated appropriately.

(1) Historic and Cultural Resources. The Wational
Register of Historic Places has been consulted and no proper-
ties are listed in the permit area. No sites that are eligi-
ble for llstlng or potentially eligible for listing on the
National Register are expected to be impacted by the work.

(2) Ravigation. The dredging should not impede
commercial or recreational navigation. The project site is
outside of the river channel and very shallow, so boat use does
not occur in the 1mmed1ate area. After completion, the basin
site will provide mooring area for barges which will aid
navigational safety.

(3) Ea;g;_gggllsz The Texas Water Commission
certified that the project would not violate estabtablished
Texas Water Quality Standards pursuant to the provisions of
Section 401 of the Clean Water Act.

Temporary turbidity is probable during construction operations
resulting in minimal damage to fish and wildlife habitat and
other biota. No lasting water pollution will occur.

(4) Endandered Species. No known endangered species
or their critical habitat will be affected by the proposed vork.

(5) Fish and Wildlife Values. The project site is a
shallow water, estuarine habitat. Wading birds utilize the area
for foraging. The site also provides nursery and forage habitat
for juvenile estuarine dependent fish and shellfish that are
important commercial and recreational species.

(6) Floodplain Management. In accordance with
Executive Order 11988, the District Engineer should avoid
authorizing floodplain developments whenever practicable
alternatives exist outside the floodplain. This proposed

2
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activity is dependent on being located in or adjacent to the

agquatic environment and impacts to the floodplaln woitld be
minimal.

(7) Shore Erosion and Accretjon. 1Increased shoreline
erosicn or accretion is not expected to occur as a resuit of
this project. Overburden material will be deposited in four
phases along existing islands and the southern boundary of the
dredging area and planted with marsh grass. Once establzshed,
the grasses should act to prevent erosion rates from increasing.

(8) Wetlands. Currently, smooth cordgrass and dwarf
spikerush exist on the perimeters of several small islands
between the project site and the river channel. Planting has
been conducted over the past few years in efforts to reestablish
the brackish marsh around the islands. As mitigation for this
project's impacts to shallow open water habitat, 15.2 acres of
marsh will be planted in four phases, concurrent with four
stages of dredging. Smooth cordgrass will be planted on three-
foot centers at an elevation of -0.5 feet mean high water. The
plantings will be one to four stems each and replanting will
occur after one year, if 70 percent survival is not reached.
Functions and values of the wetlands should be enlarged and
enhanced by this project.

(9) Othe ederal, Stat or Local Requiremen all
required Federal, State, and/or local authorization or certifl—
cations necessary to complete proce551ng of this appl;catlon
have been cbtained. No required authorizations or certifica-
tions have been denied and none are known to exist which would
preclude finalization of this permit action.

(10) Other Factors Considered. The following fac-
tors were considered during the evaluation process but were
determined to not be particularly relevant to this application:
conservation, economics, general environmental councerns, flood
hazards, land use, recreation, water supply and conservation,

energy needs, safety, food and fiber production, and mineral
needs.

e. Cumulatjve Impactg. The assessment of cumulative
impacts takes into consideration the effects upon an ecosystem
of past, present, and reasonable foreseeable future projects.
Every application must be considered on its own merits and its
impacts on the environment must be assessed in light of his-
torical permitting activity along with anticipated future
activities in the area. Although a particular project may
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congtitute a minor impact in itself, the cumulative effect of a
large number of such projects could cause a significant impair-
ment of water resources and interfere with the productivity and
water guality of existing agquatic ecosystems.

Permits for sand dredging and barge fleeting basins have been
issued in the past in many of Texas' river systems. Impacts of
sand dredging in Texas river systems may be cumulative. In this
appiication, the location of the dredging area is just north of
a heavily industrialized area of the San Jacinto River that is
routinely dredged. The river north of the project site is
primarily used for recreational purposes. Sediment entering
from small tributaries or runoff continues to accumulate,
however much of the river-borne sediment is stopped from further
Gownstream flow by the Lake Houston dam. It is this agency's
contention that little river-borne sand from the upper reaches
of the San Jacinto River actually make it to the beaches and
estuary of Galveston Bay due to the numerous maintenance
dredging projects that take place in the lower San Jacinto
River and the Houston/Galveston Ship Channels and the Gulf
Intracoastal Waterway. While cumulative impacts of sand
dredging may occur in other river systems, this particular
project, in the manner and location.it is to be conducted is not
expected to contribute to cumulative detrimental impacts to the
natural environment.

f. Findings of No Significant Impact. There have been no
significant adverse environmental effects identified resulting
from the proposed work. The impact of this proposed activity on
aspects affecting the guality of the human environment has been
evaluated and it is determined that this action do=2s not require
an Environmental Impact Statement.

5. statement of Findings.

a. Coordination. The formal evaluation process began
with publication of a public notice on 31 January 1991. Copies
of the public notice were forwarded to concerned Federal, State,
and local agencies, organized groups, individuals and navigation
districts. These entities included the following:

U.S. Fish and Wildlife Service
National Marine Fisheries Service
Environmental Protection Agency
U.S. Coast Guard

Texas Parks and Wildlife Department
Texas Historical Commission
General Land Office
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National Ocean Survey, Atlantic Marine Center
American Waterways Operators
Adiacent Property Owners

b. Response to the Public Notice.

(1} Federal Agencies. On 20 February 1991, the U.S.
Fish and Wildlife Service (USFWS) recommended that the proposal
be amended to include a depth of no more than one foot above the
bottom elevatior of the river or -12.0 feet mean sea level, that
all intertidal emergent vegetation will be avoided, and that an
area equal in size to that being excavated be enhanced to
compensate for lost habitat due to the project. On 28 February
1991, the Environmental Protection Agency (EPA) recommended the

‘applicant recuce the scope of the project to what is necessary-

for barge access, that the basin area be dredged no deeper than
needed for barge access, that mitigation be performed at a 1:1
ratio to compensate for loss of shallow water habitat, and that
a buffer zone be planned to protect adjacent areas with growing
aquatic vegetation. On 1 March 1991, the National Marine
Fisheries Service recommended the proposal be amended to limit
the size of the excavation area to what is minimally required
for a barge fleeting facility, that all vegetated wetlands be
avoided, and that an area equal in size to the excavation be
created or enhanced to provide tidal emergent habitat to compen-
ensate for unavoidable impacts to the environment. On 6 March
1991, the Soil Conservation Service (SCS) stated their
opposition to the proposed project noting that they had been
involved with a demonstration project to stabilize the
shorelines of the islands between the work site and the river
channel with marsh grass plantings. The project plans were
coordinated with a Staff Archeologist on 10 January 1991.

(2) sState and Iocal Agencjes. On 8 March 1991, the
Texas Parks and Wildlife Department (TPWD) recommended amending
the proposal to reduce the size of the excavated area to the
ninimum size needed, to avoid all intertidal vegetation, to
ensure a substantial buffer zone exists between the excavated
area and the river channel, and to enhance or create an area
equal to the dredged site for intertidal vegetation to estab-
lish. The Texas Water Commission (TWC) issued water quality
certification for the project on 5 March 1991. On 14 March
1991, the TWC revoked its water quality certification for the
project. On 6 March 1991, the Texas Department of Highways and
Public Transporation (TDOT) recommended that no dredging opera-
tions be allowed closer than 100 yards from the Interstate 10
bridge and road right-of-way to ensure soil stability. On
1 March 1991, the Port of Houston Authority (PHA) recommended
denial of the permit and stated concerns that the project would
remove shallow water habitat and destroy the planting efforts

5
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done to reestablish brackish marsh habitat adjacent to the
proposed work site. ©On 17 February 1991, the Texas Historical
Commission stated that a cultural resources survey and evalua-
tion was warranted for the proposed project area.

(3) Individual and Organized Groups. On 1 March
1991, the Galveston Bay Foundation (GBF) stated that for the
past two years and for the next four years, they are involved
planting marsh grasses in the intertidal zone of islands between
the project area and the river channel as part of a demonstra-
tion project with the sSCE and PHA. They stated opposition to
the project in terms of aesthetics, safety, and habitat degrad-
ing practices of barge fleeting areas. On 9 February 1991,
Robert M. Craig stat-~.d objections to the project. Specifically,
he objected to the loss of habitat and productivity of shallow
bay bottom and tidal wetlands due to dredging, possible
increased air pollution from the barges, deterioration of the
ongoing marsh grass plantings, possible archeological sites in
the area, and the aesthetic and safety impacts a barge fleeting
area would have on the area. On 14 May 1991, Exxon Pipeline
Company stated concerns that the dredging would occur too close
to their pipeliries that run across the southern portion of the
project and parallel to Interstate 10. They recommended that
the limit of dredging operations be a distance of not less than
100 feet from the pipelines, that the Corps determine a slope
that would be sufficient to prevent sloughing and erosion of the
submerged bank, and that a 2-3-foot thick layer of soil be
placed over the pipeline easement to provide additicnal protect-

ion from possible damage of large vessels coming to rest over
the pipelines.

c. Response to Comments. On 12 March 1991, the comment
letters were sent to the applicant. On 26 Aoril 1991, the
applicant submitted revised drawings, inclu.. g a mitigation
plan to representatives from the Corps, TPWL, and USFWS during a
meeting. At that time the applicant was informed that the plans
were inadequate and lacked cross-secticn views, elevations, and
specific dimensions. All agency representatives recommended to
the applicant that he hire an environmental consultant to help
him with designs. On 27 May 1991, revised mitigaticn plans were
submitted and subsequently cocrdinated with Federal and State
resource agencies on 3 June 1991.

d. Response to Coordinated Mitigation Plans.

(1) Federal Agencies. On 18 June 1991, the NMFS
recommended the entire 15.2 acres tec be used for mitigation be
planted with smooth cordgrass between 15 March and 31 May after
dredging begins, with each planting consisting of 1 to 4 stems
. Oil’ 3=-foot centers. 1In addition, no more than one 6-inch plug of

6
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source material per one-square yard shall be obtained from the
borrow area in a manner that does not destroy or lower the
ground elevation of the remaining marsh. A monitoring program
should be conducted within 60 days of planting, with a2 second
planting occurring if 50 percent survival has not been reached.
A written report and photo documentation should be submitted to
the Corps and NMFS following the survey. Similarly, if after 1
year 70 percent coverage has not been achieved, replanting
should occur with a survey report and photo documentation
submitted to the Corps and NMFS. On 11 June 1991, the USFWS
stated it would have no objections to the project if the
applicant agreed to plant smooth cordgrass in the 15.2 acre
mitigation area on 3-foot centers.

(2) State and Local Adencijes. On 10 July 1991, the
TPWD stated that a permit from the TPWD Fisheries Division is
required to plant grasses in state waters. In addition, they
recommended that galvanized wire mesh fencing be used to protect
them from grazing fish. On 14 June 1991, the TWC stated that in
order to ¥re-review" a project they have denied water quality
certification for, the proposed changes need to be re-public
noticed as “revised."

(3) Individual and Organized Groups. On 26 June
1991, the GBF stated that the project still did not address
planting grasses rather than allowing natural colonization,
water guality issues, the purpose and need for the work, and
engineering evaluation of protection of Exxon pipelines. On
21 June 1991, Exxon Pipeline Company stated that they upheld the
concerns they stated in their 14 May 19921 letter. On 29 May
1991, Mr. Roy Vanya forwarded a ~=tter he had sent to Houston
Community Newspapers in Channelv :-w, Texas stating concerns of
increased water and air pollution, boat traffic, and decreased
aesthetic values and recreational use of the river. On 29 May
1991, Allyson Burnett wrote a letter stating her opposition to
the project and concerns of increased water pollution and

erosion of the shoreline and a decline in the aesthetic value of
the area. '

Oon 2 August.1991, comment letters were sent to the applicant.
On 18 September 1991 a revised Public Notice was issued that
included a mitigation plan.

e. ised ic Notice.

(1) Federal Agencies. On 16 October 1991, the NMFS
stated that they upheld recommendations made in their 18 June
1991 letter. On 24 October 1991, the USFWS stated no objections
to the proposed project. On 1 November 1991, the EPA stated
opposition to the project until the applicant develops an

7 -
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equitable mitigation plan that includes appropriate replacement,
restoration, or enhancement of wetlands. On 7 November 1991,
the FWS sent a revised letter recommending planting of smooth
cordgrass be part of the mitigation plan.

(2) State and lLocal Agencies. On 30 September 1991,
the TDOT were concerned that possibly some of the mitigation
would encroach their right-of-way and potentially impact any
future widening plans for Interstate 10. On 14 October 1991,
the Crosby-Huffman Chamber of Commerce stated that the proposed
barge facility would be detrimental to the river by inhibiting
recreational use and potentially upset environmentally sensitive
estuaries. On 11 October 1991 the Texas State Historic
Preservation Officer concurred with the revised Public Notice.
On 6 November 1991, the TPWD upheld comments made in their
10 July 1991 letter. They also stated that mitigation plans
should contain a facility location diagram, cross-section
details, descriptions of the terrestrial/wetland mitigation and
landscaping planting, maintenance, and monitoring schedules.
Finally, they stated that a -18.0 foot depth is in excess of
depth needed for fleeting barges and that a sand dredging permit
is required from them for commercial production of sand. On
6 November 1991, the TWC issued water quality certification for
the revised project.

(3) Ingividuals and Organized Groups. On 21 September
1991, the Lone Star Chapter of the Sierra Club stated concerns
about the project's impacts to surrounding wetlands and that
planting of grasses should occur. On 30 September 1991, Exxon
Pipeline Company stated it continued tc uphold comments made in
their 14 May 1991 letter. On 21 October 1991, the GBF stated
that they upheld comments made in their 26 June 19391 letter.

£f. Resolution of Outstanding Comments. On 19 December
1991, the applicant submitted rebuttal comments to objection
letters. On 2 January 1992, the applicant was informed by
telephone that details on planting densities, amounts, methods
of stabilization of the mitigation plan (including cross-
sections) needed to be submitted. On 3 January 1992, the appli-
cant submitted a letter from the TPWD stating he did not need a
sand dredging permit because the work was being conducted on
private property. On 11 February 1992, the applicant submitted
copies of letters from the dredging contractor and his insurance
company stating that dredging would remain away from all pipe-
line easements and that the liability would lie on the dredging
contractor if a violatinn occurred. In aldition, the applicant
stated that he was trying to work out planting details with
guidance from the SCS and GBF. On 24 February 1991, the GBF
stated that they would not participate in mitigation efforts
with the applicant because they opposed barge operations north

.
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of the Interstate 10 Lridge. On 21 February and 12 March 1992,
the additional mitigation information was submitted by the
applicant. This provided for planting of smooth cordgrass in 4
phases to coincide with the dredging stages. Plantings would
contain 1-2 stems each and be planted on 3~foot centers at a
depth of ~-0.5 foot mean high water. The four phases are 4.3,
5.1, 3.2, and 2.6 acres in size (15.2 acres total) to coincide
with dredging of 2.6, 3. 1, 1.9, and 1.6 acres (9.25 acres
total). ‘This "staging™ is to ensure that mitigation occurs in
proportion to the amount of oerburden dredged. On 25 March
1992, the applicant’s consult.nt stated by telephone that the
planting areas will be fenced to protect the grasses from

the permit. All slopes in the dredging area, whether around
exigsting land or along mitigation sites, will be 3:1.

The final complete mitigation plan was coordinated by facimile
with Federal and State resource agencies on 16 April 1992. On
20 April 1992, the EPA, NMFS, and FWS all stated that they had
no further objections to the proposal. On 21 April 1992, the

TPWD stated via telephone that they would be sending further

comments, however no further correspondence has been
received.

g. Conclusion. We have reviewed and evaluated, in light
of the overall public interest of the documents and factors
concerning this permit application, as well as the stated views
of other interested Federal and non-Federal agencies and the
concerned public, relative to the proposed work in navigable
waters of the United States. This evaluation is in accordance
vith the guidelines contained in 40 C.F.R. 230 pursuant to
Section 404(b) of the Clean Water Act.

Based on our review, we find that the proposed pi'oject is not
contrary to the public interest and that a Department of the
Army permit should be issued.

FOR THE COMMANDER: | | BEN%
o A_/‘W
7 7 (Date) DOLAN DUNN

Acting Chief, Regulatory Branch

predation by herbivorous fish. This will be made a condition to .
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20 April 1992
-EERMIT APPLICATION: 19284

COMTACT: Mike Morgan, USFWS
Jay Gamble, EPA

MOTES: Both Mike Morgan and Jay Gamble called to

say that their respective agenciex did not have

any further objection to the icsuance of Permit
19284.




CONTACT: R. Darrell Smith, Smith~-Jones Environmental
Services

Eddie Sidensticker, SCS

NOTES: Darrell Smith called to respond to my fax to
him and Capt. Jack on 24 March 1992, recommending
fenc:ing be used around the new marshes to protect them
from grazing herbivorous fish (grass carp). I also
spoke with Eddie Sidensticker on 24 March, inquiring if
the fencing was necessary in that area, since he has
done extensive planting and advising for the Galveston
Bay Foundation on the adjacent islands. He said unless
giisses are in the fencing, the grass carp will eat it
all,




'R, Darrell Smith, Smith-Jones Environmental
L Services

_ Eddie sidensticker, scs

- NOTES: . Darrell Smith called to respond to my fax to
=hin_and Capt. Jack on 24 March 1992, recommending
‘fencing be used around the new marshes to protect then
from grazing herbivorous fish (grass carp). I also .
- spoke with Eddie Sidensticker on 24 March, inquiring if
. the fencing was necessary in that area, since he has
-‘done - extensive planting and advising for the Galveston
Bay Foundation on the adjacent islands. He said unless

ﬁgr:sses are in the fencing, the grass carp will eat it
a-l. .




th - Smith-Jones Environmental Services

Addendum to the Mitigation Plan and subsequent letter
g -that the mitigation would occcur in proportion to the
g (in 4 phases) appears to be 0.K. One final comment made
P.8. Fish and Wildlife Service is that the planted areas
' be rrotectad with fencing and/or caging to protect the
srsh during establishment from grazing fish. During our site
visit last spring, I noted that the plantings done by the
Galveston Bay Foundation were, in fact, protected by chicken wire
fencing (and caging in instances). I believe Eddie Sidensticker
would agree on this recommendation. I would like to include a
condition on the permil to the effect that fencing would be used
to protect the new plantings to prevent grazing and help retain
the soil until the grasses establish themselves. Replanting of
areas with less that 70 percent survival through natural
mortality would occur after 1 year as you stated. Of course,
mortality of grasses due to hurricanes, spills outside of the
applicant’s control, etc.. would not need to be replanted.

If this is satisfactory, please let me know and I'll start
the final summary documents. I think this is all that needs to

be addressed. Thanks.

Copy to:

Captain Jack Roberts, HIT




p&n« reflreneed in the mitigation plan.

mth Capt. Roberts this afternoon, and he proposes to make each dredgmg phase
with the amount of mitigation which will be performed. In other words, since the
area 1o be dredged will be as much as 9.25 acres, the first phase would be complete when 2.6
*  aéres have been dredged. The remaining three pkases would involve additional dredging of
L 3.1, 19, and 1.6 acres, respectively.

If you require anything further, please do not hesitate to contact me. Thank you for your time
and consideration.

cc:  Capt. Jack Roberts
Houston International Terminal

JONES/SMITH ENVIRONMENTAL SERVICES, INC.
4606 28th Street

Dickinson, Texas 77539 .

Phone: (713) 534-3432, Fax: (713) 337-2709
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In the course of the permit evaluution, several parifes ~ such as the U.S. Fish and Wildiife
Seevics, National Marine Fitheries Service, and the Galveston Bay Foundation —~ sxpressed
concerns about the proposed mitigation, Yo order to address these concerns, Houston
International Terminal (the Applicant) proposes o plant the areas of suitable elevation
referencod {n the mitigation plan (approximately 15.2 acres) with Smooth Cordgrass,

The planting will be performed In four phases (Figure 3) as the dredging progresses. The
fiss phase would consist of planting approximately 4.3 acres, and would begin betweea
March 15 and M-; 31 of the first year following initiation of dredging operations. The
remaining three phases (5.1 acres, 3.2 ncres, and 2.6 acres, respectively) would occur over
the 7 1o 10 year Iifs of the project. Since the commerciat demand for sand will dictate the
rate at which dredging occurs, s definite timetable cannot be gueranteed for phases 2, 3,

and 4, sithough the March 14 10 May 31 window will be adhered to whenever planting
oceus™

Per the U.S, Fish and Wildlifs Service’s Juns 11, 1991, and the National Marlne Fisheries
Service's June 18, 1991, comment lotters, the Smooth Cordgrass will be planted on three-
foot centers. The areas to be planted will be leveled at -0.5 feet MHW. Each planting unit
will consist of & single plug conteining one to four stems.

To avold damage to the marsh whore the transplants will be acqulired, no more than one
six-inch plug of source materlal per one square yard will be obtained. In addition, the
Applicant wili, to the grontest extent practicable, acoess the source material in the borrow

- marsh in & manner that does not destroy or lower the ground slevation of the marsh,
Although the Applicant would be willing to replant any arsas with less than 70 percent
survival through normal mortality after a one ysar period, this would not includs mortality
a3 & result of ol or chemical spills, boat traffle, hurtloaues, or similar svents beyond the
Applicant’s control,

e o ——— e

In addition, the proposed mitigation will be depsndent upon whether or not there is
sufficient sand to be commerclally feasible. In this regard, once the permit is {ssued, a
minimal pilot dredging operation will be conducted in order 1o make this detesmination, I¢
1 is determined that there Is Insufficient sand o proceed, no additional dredging will occur
} and the Applicant will not be bound to inltlate or complete the mitigation,

According 10 the Galveston Bay Foundation's March 1, 1991, comment letter, they plan to
o continue cordgrass planiting in the project ares for at least four more years. The Applicant
will be willing to cooperate with the Foundarion in this endeavor If the dredging profect is
feasible, Houston International Terminal believes the proposed mitigation will greatly
o improve the habitat diversity of the area, and is more than adequate compensation for the
A shallow water habitat that will be lost a8 & rasult of the proposed dredging activity.
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EXHIBIT B-2

. .

DEPARTMENT OF THE ARMY
GALVESTON DISTRICT. CORES OF ENGINEERS
£.O. BOX 1229
GALVESTON, TEXAS 775831229

Decamber 21, 1995

. WEPLY TO
T ATTERTION OF.

.: - -E"rll I' . s‘ Il

summ Permit No. 15284(01); Extension of Time F IL E [: 0 PY

Captain Jack Roberts :
-Houston International Terminal
R 2918 Green Tee Drive
- — Pearland, Texas 77581

Dear Captain Roberts:

Your November 29, 1995, request to extend the time to complete your project is
approved. The time for completing the approved work is extended to December 31, 1999.

All conditions of the permit remain in full foree and effect.

FOR THE DISTRICT ENGINEER:
7 Bmﬁ. Bennett o
‘ Leader, North Evaluation Unit
Copies Furnished:

Eighth Coast Guard District, New Orleans, LA
NOAA/NOS, Coast & Geodetic Survey, Silver Spring, MD
Texas General Land Office, Austin, T%

Texas General Land Office, La Porte, TX

Area Engineer, Northern Area Office, Galveston, TX
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Addendum to Conceptusl Mitigation Plan Prepared for
Houston Iiiternational Termtngl

In the courss of the permit evaluution, several partfes — such as the U.S. Fish and Witdlife
Servics, National Marine Fisherlas Service, and the Galveston Bay Foundation - expressed
concerns about the proposed miligation. 1n order to address these concerns, Housion
International Terminal (the Applicant) proposes %o plant the arsas of sulteble zlevation
referenced i the mitigation plan (approximately 15.2 acres) with Smooth Cordgress,
Sparting alterniflora.

The planting will be performed n four phases (Pigure 3) as the dredging progresses. The
first phase would conslst of planting approximately 4 3 acres, and would hegin betwsen
March 15 and May 31 of the first year following initiation of dredging operations. The
remaining thres phases (5.1 acres, 3.2 acres, and 2.6 acres, respectively) would occur over
the 7 to 10 year life of the project. Sincs the commerclal demand for sand will dictate the
rate at which dredging occurs, a definits timetable cannot be guaranteed for phases 2, 3,

and 4, although the March 15 1o May 31 window will bs adhered to whenever planting
occuss,

Per the U.S, Flsh and Wildlife Service's June 11, 1991, and the Natlonal Marine Fisheries
Service's June 18, 1991, comment lotiors, the Smooth Cordgrass will be planted o three-
foot centars, The areas to be planted will be leveled at -0.5 feet MHW. Each planting unlt
will conslst of 2 single plug containing one to four stems.

To avold damage to the inarsh where the transplants will be acquired, no more than one
sx-inch plug of source materfal per one square yard will be obtained. In addition, the
Applicant wlll, to the greatest extent practicable, access the source materiel in the borrow
marsh in 2 manner that does not destroy or Inwer the ground slevation of the marsh,
Aithough the Applicant would be willing to replant any areas with less than 70 percent
survival through normal monality after & one ysar period, this would not Includs mortality

83 & result of ofl or chemical spills, bout traffic, hurricanes, or similar svents beyond the
Applicant’s control,

In additlon, the proposed mitigation will be dependent upon whether or not there is
sufficlent sand to be comumerelelly faasible, In th's regard, unce the permit is lesued, a
oipimal pilot dredging operution will bz conducted in order 10 make this determinatlon, 1€
It Is detormined that there is insufficient sand o proceed, no additional dredging will occur
- and the Applicant will not bs bound to Inftlate or complete the mitigation,

According to the Galveston Bay Foundatfon's March 1, 1991, comment lotter, they plan to
continue sordgrass plantiny i the profect area for at least four more years. The Applicant
will be willing te cooperate with the Foundation {n this endeavor if the dredging project is
feasible. Houston International Terminal believes the proposed mitigation will greatly
improve the habitat diversity of the ares, and is more than adequets compensation for the
shallow water habitat that wili be lost as a result of the proposed dredging activity.

#1923 o)
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PERMIT APPLICATION- 19284(01" STANLEY/6345 /
CESW(}CO-RE/
ENVIRONMENTAL ASSESSMENT
AND
STATEMENT OF FINDINGS

1. Name and Address of Applicant.

- Houston International Terminal
18001 Interstate Highway 10 East
Channelview, Texas

2 Corps Authority. This document addresses the nnpacts of the proposed project as it
pertains to Section 10 of the Rivers anc "Tarbors Act of 1899 (33 U.S.C. 403), which applies
to the performance of work in or affecting navigable waters of the United States and Section
404 of the Clean Water Act (33 U.S.C. 1344}, which applies to discharges of dredged and/or
fill material into watera of the United States.

3.  Project Site and Descriptiop. The applicant is requesting a 3-year extension of time
to complete the project authorized under Department of the Army Permit Number 19284.
This includes dredging of sand for commercial sale and the creation of a barge berthing area.
In addition, the applicant will create approximately 15.2 acres of smooth cordgrass wetlands
as mitigation. The project site is located in the San Jacinto River, along the south bank,
north of the Interstate Highway 10 bridge in Channelview, Harris County, Texas.

4. Environmental Impacts. ‘The possible consequences of this project were studied for
environmental concerns, social well-being and the public interests in accordance with
regulations published in 33 C.F.R. 320-330, Factors bearing on our review include:
conservation, economics, aesthetics, general environmental concerns, wetlands, cultural
values, fish and wildlife values, flood hazards, floodplain values, land use, navigation, shore
erosion and accretion, recreation, water supply and conservation, water quality, energy
needs, safety, food and fiber production, mineral needs and, in ganeral, the needs and
welfare of the people. An extension of time will be granted unless its approval is found to be
contrary to the public interest.

5. Coordination. The documents and factors concerning this application were reviewed
. and evaluated in light of the overall public interest. It was determined that there have been
no significant changes in the attendant circumstances since the authorization was issued,
and that the work will proceed essentially in accordance with the approved plans and
conditions, Therefore, a public notice was not required according to 33 C.F.R. 325.6(d).

The application was verbally coordinated with Federal and State resource agencies at a
Permit Processing Meeting on 6 December 1995. No further coordination was requested
by any of the agencies. The amendment was coordinated with a Staff Archeologxst on

1 December 1995. No further actions were required.




.Q_mﬂnm. The decision to extend this permit, as prescribed by regulations

ves. On balance, extending the time for completion of work under Department of the
y Permit- 19284 is not contrary to the public interest.

?mﬁﬁmmmwmmm P

2D DecS Z%?iéxihQ

(date) KERRY M. STANLEY
' Regulatory Specialist, North
Bvaluation Unit

in 33 C.F.R. 320-330 is consonant with National policy statutes and administrative.




T-APPLICATION # / ACTION ID:_19284(01)
. CONVERSATION RECORD Time: 1000 Date:_& LT 95

Visit _X_ Conference Telephone
incoming outgoing

conference/or visit location of occurrence: _Room 268, Jadwin

.hHME OF PERSON(S) CONTACTED CR IN CONTACT WITH YOU:

. ORGANIZATION: __JEM ' TELEPHONE #

e — T —— T o T ot o it o o ok . e o S ot T ea . T TR T e S T e > bk ek m T e T e

SUBJECT: Verbal No Objection

\{fﬂ - SUMMARY: I explained the proposed project. All agencies offered
. "a verbal no objection. Agency reps included:

Rusty Swafford - NMFS,
Andy Sipocz - TPWD, and
Doug Meyers - GLO.

NAME OF PERSOMN DOCUMENTING CONVERSATION:

/
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EXHIBIT B-3

e oomesme FILE COPY

SALVESTON. TEXAS 770631228
Januacy 23, 2003

SUBJECT: Permit No. 19284(03)

Houston Intemational Terminal

© Attn: CPT. Jack Roberts

2918 Green Tee Drive
Pearland, Texas 77581-5025

Dear CPT Robeits:

Your January 24, 2000, request to amend permit 19284(02) for an extension of time is
approved pursuant to Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of the
Clean Water Act. Additionally, the mitigation plan to construct 9.0 acres of wetlands has been
modified. Permit 19284 was issued on May 11, 1992 and authorized the dredging of sand for
commercial sale and to create a barge berthing area, and required the creation of 15.2 acres of
wetlands as mitigation for the project impacts. Amendment (01) extended the time for
completion of the work until December 31, 1999. Amendment (02) reduced the required
mitigation to 9.0 acres of created wetlands and modified the location of the mitigation site to be
better protected froni the normal flow of the river. The pre®=ct is located in the San Jacinto
River, along the south bank, north of the Interstate Highway- 10 Bridge, in Channelview, Harris
County, Texas. '

All work is to be performed in accordance with the enclosed plans in 5 sheets, the mitigation
plans, dated January 2, 2003, in 4 sheets and the originai permit conditions, which remain in full
force and effect, with the exception of the time limit for completion. This authorization expires
on December 31, 2008. Please note the Notification of Administrative Appeal Options regarding
this authorization as enclosed. This authorization is based on an approved jurisdictional
determination. In addition to the original permit conditions, the following special conditions are
added to your authorization:

1. The permittee understands and agrees that, if future operations by the United
States require the removal, relocation, or other alteration, of the structure or work
herein authorized, or if, in the opinion of the Secretary of the Army or his
authorized representative, said structure or work shall cause unreasonable
obstruction to the free navigation of the navigable waters, the permittee will be .
required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused theeby, without expense to the
United States. No claim shall be made against the United States on account of
any such removal or alteration. ‘




tee will conduct the mitigation project in sccordance with the
deted Januery 02, 2003, in Attachment 1.

Pleass notify the District Engineer, in writing, upon completion of the authorized work. A
; pre-nddressed postcard has been enclosed for your convenience.

e FOR THE DISTRICT ENGINEER:

: : Bruce H. Bennett
Leader, North Evaluation Unit

N

RN

[

PEF-N

Enclosures
bopies Furnished:

Eighth Coast Guard District, New Orleans, LA | . :

yand Wildlifé Service, Houston, TX " :

Texas General Land Office, Austin, TX

Texas Generaled 6fﬂce,. La Porte, TX

Northern 4.rea Office, Galveston, TX

Galveston Bay FOHndation,‘ X , :
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Pormit Number 19284 (83)

Mitigation Plaa
Purpese

This mitigation plan is designed to develop a 9.0-scre wetland, in three Phases, that is
protected from the normal flow of the San Jacinto River an the erosion caused by
tidal movements and boat traffic. The wetland areas wiil be protected on three sides
by landmasses and on the river side by brush fences. The brush icnces will allow
normal tidal flow to take place to nurture the wetlards and will alsc provide a method
of controlling the activities of herbivorous species, which could destroy developing
wetland vegetation. The wetland area will be accessible from land, thereby making it
casier {0 maintain.

Participants '

The participants in the mitigation project will be
Houston International Terminal (HIT)-owner of the site and holder of the permit
Dredging Contractor (DC)- the dredging contractor for HIT

Houston International Terminal owns the property and will enter into a contract with
the DC to dredge the commercial sand from the property and to deposit the unwax:ed
material into the designated wetland area to be developed as a wetland. Houston
International Terminal will be solely responsible for the grading of material to
suitable wetland elevations and the planting of target species. Additionaily, all
wetland vegetation and associated planting cost will be assumed by HIT.

Site -

The property is located on the southwest side of the San Jacinto River, just north of -
Interstate Highway 10 (I-10) and contains approximately 200 acres, mostly under
water. The proposed wetland area is shown on the attached drawing and is
approximately 9.0 acres (1000 feet by 400 feet) in size. The wetland site is accessible
from land and State right of way along I-10. '

Cuirently, the wetland area has been fiil above marsh creation elevations aﬁd needs to
be graded to create the 9.0-acre wetland.

Permit Number 19284(03)
Houston Intemational Terminal
January 2, 2003
Attachment |
Page 1 of 4

S




Wetland Development and Timelines

The entire project when constructed will tetal 9.0 acres. The mitigation will be
separated into three phases. Phase [ will include the eastern most 300-foot-long by
400-foot-wide section. Phase 11 will include the <entral 300-foot-long by 400-foot-
wide section. Phase I11 will include the western most 400-foot-long by 400-foot-wide
section.

The construction of each phase will include the grading of mawml to a suitable
elevation for the target vegetation, the excavation of the intertidal channels, the
planting of the target vegetation, and initial survival monitoring of the target
vegetation,

Upon six months from the start of construction within jurisdictional areas, the
applicant must begin construction on Phase I of the mitigation. Upon 12 months from
the start of construction within jurisdictional areas, the applicant must begin
construction on Phase II of the mitigation. Upon 18 months from the start of
construction within jurisdictional areas, the applicant must begin construction on
Phrase 111 of the mitigation. All Phases of the mitigation (1, 11, and I1f) must be
completed with construction and planted within 24 mouths from the start of
construction within jurisdictional areas.

Upon the occurrence that the applicant cannot find a dredging contractor who begins
work in jurisdictional areas within 18 months, from the date of the re-authorization,
the permittee must begin the mitigation time line (as described above) and proceed
with the construction of the mitigation site. The day, 18 months from the date of the
re-authorization, will be the “start of construction within jurisdictional areas” date for

the purpose of the starting the mitigation timeline. If the permittee fails to begin final -

construction of the mitigation area within 18 months, the permittee will be in

violation of the permit and the permit may be suspended and may be turned over to .

the Compliance Section to be resolved.

Planting and Maintenance

Overall, the 9.0-acre mitigation site will be comprised of 150-foot-wide by 300-foot-
long fingers planted with vegetation and the remaining 100-foot-long by 1000-foot-
wide section. The elevation of the wetland areas will be between +0.5 and +1.2 feet
NAVD 88. The fingers will be separated by 20-foot-wide by 300-foot-long intertidal
channels that will be excavated. The channels will have a maximum bottom depth of
~2.0 NAVD 88 that then slope up to the +0.5 et NAVD 88 marsh elevation. The
target species will be California bulrush (Scirpus californicus), salt marsh bulrush
(Scirpus robustus), narrow-leaved cattail (Typha angustijolia), and bull-tongue
(Sagintaria luncifolia).

Permit Number 19284(03)
Houston International Terminal
Janvacy 2, 2003
Attachment 1
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The iour species will be planted und planting should be done on 6-foot conters as
single species clumps each mewsuring 30 feet by 30 feet. Three-foot centors will be
planted aloag the shorelines. Afier planting, the area will be monitored annually and
& report containing information on the current status of the mitigation project, percent
survival of the planted wetland vegetation, percent acrial coverage of the wetland
vegetation, and any problems encountered will be submitted to the Corps’
Corapliance Section for review. The report will contain factual information, as well
as photographic illustrations of the mitigation arca. As the mitigation phases are
cons:ructed, solutions may include, but are not limited to, adjustment of the
elevations within the mitigation area, additional control of herbivorous species,
additional erosion control, etc... Annual reports will continue to be submitted for five
years after planting Phase Il of the mitigation arca.

The mitigation area will be enclosed with plastic construction fencing nailed into
wooden posts. If a brush fence is required to reduce wave crosion, the brush will be
placed between two closely spaced rows of construction fencing. The fencing will
also be instailed in the uplands to reduce terrestrial herbivores. The fence will be
removed when the minimum success criteria is met.

Success Criteria and Monitoring Rép_qrts

1. A transplant survival survey of the planted mitigation area must be performed
within 60 calendar days following the initial planting effort for each phase. If at least
50% survival of transplants is not achieved within 60 calendar days of planting, a
second planting effort will be completed within 60 calendar days of completing the
initial survival survey. If optimal seasonal requirements for re-planting targeted
species is not suitable when replanting would be required, the Corps Galveston
District (Corps) must approve a re-planting schedule.

2. Written reports detailing plant survival must be submitted to the Corps within 30
- calendar days of completing the initial survival survey and any subsequent replanting

effort.

3. Ifafter one year from the initial planting effort (or subsequent planting efforts) the
site does not have at least 35% aerial coverage of targeted vegetation, those areas that
are not vegetated will be replanted using the original planting specifications. If after
two years from the initial planting effort (or subsequent planting efforts) the site does
not have at least 50% aerial coverage of targeted vegetation, those areas that are not
vegetated will be replanted using the original planting specifications

4. If after five years from the initial planting effort (or subsequent planting efforts)
the site does not have at least 70% aerial coverage of targeted vegetation, the
applicant must submit a supplemental mitigation plant to the Corps’ Compliance
Section for approval to achieve 70% aerial coverage of target vegetation.

Permit Number 19284(03)
Houston Internztional Terminal
January 2, 2003
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Applicant: Houston International Terminal File Number: 19284(03) Date: 01/23/72003

Attached is: L See Section below
INITIAL PROFFERED PERMIT (Standard Permit or Letter of Permission) A
PROFFERED PERMIT (Standard Permit or__etter of Permission) .8
PERMIT DENIAL 7 (¢

X 1 APPROVED JURISDICTIONAL DETERMINATION b
PRELWHNARY JURNDK, I IONAL I)E'H RMINATION L

A: INITIAT. BROFFERED PERMIT. Vou may aceept or ohject o the permit.

e ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your
signature on the Standard Permit or scceptance of the 1.OP means that you accept the permit in its entirety. and waive all rights
t appeal the permit, including its terms and conditivns, and approved jurisdictional determiniations associated with the permit.

®  OBIECT: i you object to the pernit (Standard or LOP) becanse of certain terms and conditions therein, you may request that
the permit be moditied accordingly. You must complete Sectivn 1 of this form and return the form 10 the district engineer.
Your objections must be received by the district engineer within 60 days of the date of this netice, or you will forfeit your right
to appeal the permit in the future. Upon receipt of your letter, the district engincer will evaluate your objections and may: (a)
modify the permit to address all of your concerns, (b) modily the permit to address some of your ohjections, or (c) not modify
the permit having determined that the permit should be issued as previously written, After evaluating your objections, tie
district engineer wiil send you a proftered permit for your reconsideration. as indicated in Section B below,

B: PROFFERED PERMIT: You may accept or appeal the permit

e ACCEPT: Ifyou received a Standard Permit, you may sign the permit document and returs it to the district engineer for final
authorization. 1f you received a Letter of Permission (LOP). you may accept the LOP and your work is authorized. Your
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its emtirety, and waive all rights
1o apneal the permit, including its terms and conditions. and upproved jurisdictional determinations associated with the permit.

APPEAL: if you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section 1 of this

form and sending the form to the division engineer. This form must be received by the division engineer within 60 days of the
date of this notice.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Eugineers Administrative Appeal Process

by completing Section I of this form and sending the form to the division etigineer. This form must be receiver by the division
engineer within 60 days of the date of this notice.

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved
Jurisdictional determination (JD) or provide new information.

s ACCEPT: Youdo ot need o notify the Corps to accept an approved JD. Failure 10 notify the Corps within 60 days of the
date of this notice, means that you accept the approved JD in its entirety, and waive ail right< ‘v appea! the approved JD.

¢  APPEAL: N you disagree with ihe approved JD. vou may appeal the approved 1D under the Corps of Engineers Admi, istrative
Appuat Process by completing Section 1 of this form and sendinz the forn to the division enginger. This form must be received
by the division engineer within 60 davs of the date of this notice,

E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond 1o the Corps
regarding the preliminary JD. The preliminary JD is not appealable. If vou wish, you may vequest an
approved JD (which may be appealed). by contacling the Corps district for further instruction. Also you may
provide new information tor turther consideration by the Corps to reevaluate the ID.
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REASONS FOR APPEAL OR OBJECTIONS. (iescribe yeur reasons for Appcnlmg e des 13500 ¢ Your ob)cdms to an
innitial profered permit in clear concise statements. You may aitach sdditional mformation (o this foon 1o clanfy where your redsons
or ohjections are addressed in the administralive record )

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum for the
record of the appeal conference or meeting. and any supplemental information that the review officer bas detennined is needed to
clarify the administrative record. Neither the appellant nor the Corps may add new information or analyses ¢ “he record. However,
vol may provide additional information 1o clarity the focation of information that is alveady in the admmx.,r. e record

POINT OF CONTACT FOR QUESTIONS OR INFORMATION: .

If you have questicns regarding this decision and or the appeal It vou enly have quesnons reg,ardmv the appeal process you may
Process Vou may contact: alsa contact:
Ryan Fordyce. Regulatory Speciatist James E. Gilmore. Appeal Review Officer
CESWG-PE-RE P.O. Box 1229 CESWD-ETO-R. 1100 Commerce Street
Galbveston. Texas 775333-1229 Dallas, Texas 75242-0216
Telepbone: 409-766-3114: FAX: $09-766-393) Telephone: 214-767-2457: FAX: 214-767-9021
_____ Email: James.E.Gilmorei@usace. ammy.mil

RIGHT OF ENTRY: Your signature below grumts the right of entry to Corps of Engineers personnel, end any government
vonsultants, w conduct fuvestigations of the project site durg the course of the appeal process. You will be provided a 15 day
| mtive of any site investigation, and will have the opportenity 1o participate in all site investigations.

| Date: Telephone number:

Signature of appeliant or authorized agent, i
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PERMIT APPLICATION - 1928403) Fordyeeliﬁ“
CESWG-PE-RE
STATEMENT OF FINDINGS
FOR
EXTENSION OF TIME

1. Name and Address of Applicant.

Houston International Terminal
2918 Green Tee Drive
Pearland, Texas 77581-5025

2. Corps Authority. Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of the
Clean Water Act.

3. Project and Site Description. The applicant is seeking an extension of time to complete the
work authorized under the original permit. Additionally, the mitigation plan will be modified to
incorporate specific plans and construction criteria to increase success of the area. The project is
located in the San Jacinto River, along the south bank, north of the Interstate Highway 10 Bridge,
in Channelview, Harris County, Texas.. The USGS Quad reference map is: Highlands, Texas.

4, Background Information. The original permit was issued on 11 May 1992 and authorized the
dredging of sand for commercial sale and to create a barge berthing area, and required the
creation of 15.2 acres of wetlands as mitigation for the project impacts. Amendment(01)
extended the time for completion of the work until 31 December 1999. Amendment (02)

reduced the required mitigation to 9.0 acres of created wetlands and modified the location of the
mitigation site to be better protected from the normal flow of the river. The previous locations of
the mitigation site have been impacted by erosion and flooding. The modified location would be
protected from erosion. Additionally, the Galveston Bay Foundation (GBF) would plant and
maintain the mitigation site and would accept a conservation easement on the property to utxhze
the area as a smooth cordgrass (Spartina altermﬂona) NUISEry.

During the comment period of this extension of time, several concerns have been raised with
respect to the agreement between the applicant and the GBF. In the original permit’s Addendum
to Conceptual Mitigation Plan Prepared for Houston International Terminal, the GBF had made
an agreement with the applicant to continue to plant cordgrass in the area for 4 more years. Also,
the applicant would cooperate with the GBF in this endeavor if the dredging project is successful.
In amendment (02), GBF continued to accept responsibility to plant and maintain the mitigation
site. Due to GBF regime changes during this proposed extension of time, the GBF has no
documentation or contracts with the applicant to construct the mitigation. Additionally, the GBF
stated that the applicant did not provide them with financial support for the mitigation. The
applicant had never obtained an easement for the mitigation site or had developed a contract

A

el




PERMIT APPLICATION - 19284(03)

other than verbo! commitments with the former director of GBF. Through discussions with the
applicant, it was decided to remove thx: GBF from every portion of the mitigation site and to hire
an outside contractor fo construct the mitigation. Therefore, the modified mitigation plan will
omit the GBF as an acting party and rem:ove the GBF conservation casement commitment.

5. Environmental Impacts. The possible consequences of this project were studied for
environmental concerns, social well-being, and the public interests, in accordance with
regulations published in 33 C.F.R. 320-330. Factors bearing on our review included:
conservation, economics, aesthetics, general environmental concerns, wetlands, cultural values,
fish and wildlife values, flood hazards, floodplain values, land use, navigation, shore erosion and
accretion, recreaticn, water supply and conservation, water quality, energy needs, safety, food
and fiter production, mineral needs and, in general, the needs and welfare of the people. An
extension of time will be granted unless its approval is found to be contrary to the pubic interest.

6. Findings of No Significant Impact. There have been no significant environmental effects
identified in relation to the project. The impact of the activity on the quality of the human
environment has been evaluated, and it is determined that this action does not require an’
environmental impact statement.

7. Coordination. The documents and factors concerning this application were reviewed and
evaluated in light of the overall public interest. It was determined that there have been no
significant changes in the attendant circumstances since the authorization was issued, and that the
work will proceed essentially in accordance with the approved plans and conditions. Therefore,
a public notice was not required according to 33 C.F.R. 325.6(d}.

The application was coordinated with concerned Federal and State resource agencies, as well as
adjacent property owners, by letter dated 17 February 2000. The U.S. Fish and Wildlife Service
(FWS) submitted a letter, dated 29 February 2000, stating that no significant adverse effects on
fish and wildlife, their habitats, and human uses thereof, are expected to result from the proposed
work activity. From the standpoint of fish and wildlife and their habitat the FWS has no
objection to the issuance of these permits.

The National Marine Fisheries Service (NMFS) submitted a letter, dated 2 March 2000, stating
that no information is included in the current request for an extension of time conceming which
aspects of the project, if any have been completed. NMFS also stated that the project drawings
are extremely vague and lack adequate details to ensure a properly planned wetlands mitigation
plan. The proposed mitigation plan does not comply with current standard mitigation plan
minimum success criieria or monitoring requirements. Herbivory issues and erosion protection
issues need to be addressed. Without the aforementioned information and project revisions,
NMFS cannot adequately assess the proposed impacts to Essential Fish Habitat (EFH) and
ascociated living marine resources. The NMFS included the following EFH Conservation
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1. Because the proposed mitigation has a high probability for failure due to herbivory and
crosion, the applicast should be required to perform the initially required 15.2 acres of
wetland creation as mitigation to compensate impacts to EFH and living masine

- resources,

2. All mitigation should be conduced by the applicant using established planting,
monitoring, and reporting procedures, and all activities should be coordinated with both
the Corps of Engineers, NMFS, and other state and Federal resource agencies.

" 3. To enhance functionality and habitat values in the created mitigation area, the design
should incorporate tidal channels interspersed within vegetative planting arcas that
provide vegetation/water edge interface for living marine organisms,

4. The applicant should also address how the proposed mitigation pan will address erosion
and herbivore grazing issues using currently employed technological solutions.

The NMFS also included other general recommendations:

1. All project plans and drawings need to be revised to reflect current site conditions. The
current status of project and mitigation operations need to be updated and thoroughly
discussed with all appropriate parties including the applicant, the Corps, NMFS, and

. other state and Federal resource agencies, and the GBF.

2. Detailed descriptions of the mitigation area construction, recontouring and ﬁllmg
techniques should be included as part of the permit conditions.

3. Detailed drawings of the proposed mitigation area should be revised to depict exlstmg
elevations and contours, proposed elevations and contours, elevations of any erosion
protection features, herbivore fencing, target wetland plant area elevations, and the mean
low and mean high water levels.

No response was received from the U.S. Environmental Protection Agency.
The Texas Parks and Wildlifs Department submitted a letter, dated 1 April 2000, stating because

of the current workload, their biologists are unable to adequately investigate this application,
therefore, they can take no action on this permit at this time.

The Texas Coastal Coordination Council submitted a letter, dated 6 March 2000, stating that it
has been determined that there are no significant unresolved consistency sssues with respect to

the project, theiefore the project is consistent with the Coastal Management Program goals and
policies.
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The GBF submitted a letter, dated 9 March 2000, stating that the GBF has no agresment for
plariting or & conservation essement with the applicant. Additionally, it appears that the
mitigation for the permitted project has not been performed, and therefore the applicant is not in
compliance with the original pesmit. Further extensions of time are not appropriate unless the
applicant makes an effort to begin the mitigation immediately.

An inspection was conducted at the mitigation site, on 20 June 2002, In attendance weze the
applicant and the GBF. The GBF submitted a letter, dated 23 July 2002, stating thata
measurable amount of fill material has been placed into the southern sections of all three
mitigation phases at an even elevation. There were nio tidal channels or planted vegetation
present. The GBF has the following concerns and recommendations regarding the current state
of the Phase I mitigation site:

1. The GBF agreed to assist with the proposed mitigation and accepted significant
responsibility in the successful development, implementation, and completion of this
project, yet we were not consulted concerning its implementation. There are not brush
fences in place on the unprotected side of the mitigation site and the clevation of material
is too high for Spartina alternifloria. The GBF is also concerned with the applicant
beginning Phase Il and I1I of the mitigation when Phase I is not complete.

2. Curently, because of the regime change at the GBF, the GBF is not aware of any
previous agreement/contract between the GBF and the applicant. The GBF recommends
that a formal conservation easement be signed and that funds for future plantings be
agreed upon including appropriate allocations for replanting the site.

3. As previously recommended by NMFS, the GBF also recommends detailed mitigation
plans be created with a feasible associated timeline for the completion of work.

4. The GBF stated that the dredged material currently being used a fill may not be of an
appropr:ate substrate for marsh restoration.

No other comments were received.

7. Consideration of Comments. The applicant had submitted a letter, dated 11 March 2002,
stating that approximately 75% of the Phase I mitigation is compiete and is growing above
expectations. The cost of the mitigation operations is in line with the estimated removal of sand
that everybody agreed upon at the beginning of dredging. ‘Additionally, the applicant stated that
the GBF is not needed to construct the mmg.mon It is the applicant’s intention to cooperate and
comply with all parties’ requirements.
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The mitigation was reduced to 9.0 acres in amendment (02). Secondly, the revised mitigation
pian incorporates established planting, monitoring, and reporting procedures. Additionally, the

mitigation plans incorporate tidal channels to increase the vegetation/water edge imerface for

increased utilization of marine organisms. Other recommendations included updated peoject

plans, detailed descriptions of the mitigation area and contours, and descriptions of existing

contours. The applicant has submitted improved mitigation plans with specific elevations based

on local TPWD marsh projects. Currently, the applicant has begun the mitigation construction

with assistance from a local nursery.

The applicant has addressed all of the NMFS and GBF comments and has included the majority
of the specific requests into the mitigation plan. The NMFS submitted a letter, dated 13 January
2003, stating that the permit revisions have adequately addressed and are consistent with EFH
recommendations. Therefore, no further consultation is required for this action.

7. Findings. The applicant’s mitigation plan has been revised to exclude the GBF and to give
specific timelines for the mitigation to be completed. Overall, the project is minimal and will not
impact water quality or fish and wildlife values. The proposed request is for an extension of time
and has been reviewed for impacts in the past. Therefore, the continuation of the project is

minimal and is in the public’s best interest. The following special conditions will be added to the
authorization:

1. The permittee understands and agrees that, if future operations by the United
States require the removal, relocation; or other alteration, of the structure or work
herein authorized, or if, in the opinion of the Secretary of the Army or his authorized
representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice
from the Corps of Engineers, to remove, relocate, or alter the structural work or
obstructions caused thereby, without expense to the United States. Noclaim shall be
made against the United States on account of any such removal or alteration.

2. The permittee will conduct the mitigation project in accordance with the
mitigation plan, dated 2 January 2003, in Attachment 1.
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DEPARTMENT OF THE ARMY E}" ? bk
GALVESTON DISTRICT, CORPS OF ENGINEERS ™ ke
P. 0. 80X 1229
GALVESTON TX 77553-1229
. December 27, 2007 _ :
REPLY YO :
ATTENTION OF EXHIBIT B-4

Evaluation Section

SUBJECT: Permit No. SWG-2007-1865; Extension of Time

Captain Jack Roberts
2435 Broadway Street
Pearland, Texas 77581-6407

Dear Capt. Roberts:

Your request, dated October 31, 2007, to amend Permit No. 19284(03) for an extension of
time is approved pursuant to Section 10 of the Rivers and Harbors Act of 1899 and Section 404
of the Clean Water Act. The permit site is located in the San Jacinto River, along the south bank,
north of the Interstate Highway 10 Bridge, in Channelview, Harris County, Texas.

Permit No. 19284 was issued on May 11, 1992, and authorized dredging for sand for
commercial sale and to create a barge berthing area. In addition, it required the creation of 15.2
acres of wetlands as compensatory mitigation for project impacts. Amendment (01) extended the
time to complete the work until December 31, 1999. Amendment (02) reduced the required
mitigation to 9.0 acres of created wetlands and modified the location of the mitigation site to
better protect it from river flows. The previous mitigation site location was impacted by erosion
and flooding. Amendment (03) extended the time to complete the authorized work until
December 31, 2008.

All work is to be performed in accordance with the enclosed plans in 5 sheets, the Mitigation
Plan, in 4 sheets, and the permit conditions, which remain in full force and effect, with the
exception of the time limit for completion. This authorization expires on December 31, 2013,

Please notify the District Commander, in writing, upon completion of the authorized work.
A pre-addressed postcard has been enclosed for your convenience.

tuce H. Bennett
W“Leader, North Evaluation Unit

FOR THE DISTRICT COMMANDER:

Enclosures

Copies Furnished:
(See Page 2)



Copies Furnished:

Eighth Coast Guard District, New Orleans, LA
NOAA/NOS, Coast & Geodetic Survey, Silver Spring, MD
U.S. Fish and Wildlife Service, Houston, TX )
Texas General Land Office, Austin, TX

Texas General Land Office, La Porte, TX

Northern Area Office, Galveston, TX

Houston Resident Office, Galveston, TX
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Houston International Terminal
Permit Number 19284 (63)

Mitigation Plan

Purpose

This mitigation plan is designed to develop a 9.0-acre wetland, in three Phases, that is
protected from the normal flow of the San Jacinto River and the erosion caused by
tidal movements and boat traffic. The wetland arcas will be protected on three sides
by landmasses and on the river side by brush fences. The brush fences will allow
normal tidal flow to take place to nurture the wetlands and will also provide a method
of controlling the activities of herbivorous species, which could destroy developing
wetland vegetation. The wetland area will be accessible from land, thereby making it
~ easier to maintain.

Participants

The participants in the mitigation project will be:
Houston International Terminal (HIT)-owner of the site imd holder of the permit
Dredging Contractor (DC)- the dredging contractor for HIT

Houston International Terminal owns the property and will enter into a contract with
the DC to dredge the commercial sand from the property and to deposit the unwanted
material into the designated wetland ares to be developed as a wetland. Houston
International Terminal will be solely responsible for the grading of material to
suitable wetland elevations and the pianting of target species. Additionally, all
wetland vegetation and associated planting cost will be assumed by HIT.

Site

The property is located on the southwest side of the San Jacinto River, just north of
Interstate Highway 10 (1-10) and contains approximately 200 acres, mostly under
water. The proposed wetland area is shown on the attached drawing and is
approximately 9.0 acres (100C feet by 400 feet) in size. The wetland site is accessible
from land and State right of way along 1-10.

Currently, the wetland area has been fill above marsh creation elevations and needs to
be graded to create the 9.0-acre wetland, '

Permit Number 19284(03)
Houston Intemational Terminal
January 2, 2003
Attachment |
Page | of 4
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Wetland Development and Timelines

The entire project when constructed will total 9.0 acres. The mitigation will be
separated into three phases. Phase I will include the eastern most 300-foot-long by
400-foot-wide section. Phase Il will include the central 300-foot-Jong by 400-foot-
wide section. Phase 111 will include ti.> western most 400-foot-long by 400-foot-wide
section. '

The construction of each phase will include the grading of material to a suitable
elevation for the target vegetation, the excavation of the intestidal channels, the
planting of the target vegctation, and initial survival monitoring of the target
vegetation.

Upon six months from the start of construction within jurisdictional areas, the
applicant must begin construction on Phase I of the mitigation. Upon 12 months from
the start of construction within jurisdictional areas, the applicant must begin
construction on Phase 11 of the mitigation. Upon 18 months from the start of
construction within jurisdictional areas, the applicant must begin construction on
Phrase HI of the mitigation. All Phases of the mitigation (I, II, and III) must be
completed with construction and planted within 24 months from the start of
construction within jurisdictional areas.

Upon the occurrence that the applicant cannot find a dredging contractor who begins
work in jurisdictional areas within 18 months, from the date of the re-authorization,
the permittee must begin the mitigation time line (as described above) and proceed
with the construction of the mitigation site. The day, 18 months from the date of the
re-authorization, will be the “start of construction within jurisdictional areas” date for
- the purpose of the starting the mitigation timeline. If the permittee fails to begin final
construction of the mitigation arca within 18 months, the permittee will be in
violation of the permit and the pcrmit may be suspended and may be turned over to
the Compliance Section to be resolved,

Planting and Maintensnce

Overall, the 9.0-acre mitigation site will be comprised of 150-foot-wide by 300-foot-
long fingers planted with vegetation and the remaining 100-foot-long by 1000-foot-
wide section. The elevation of the wetland areas will be between +0.5 and +1.2 feet
NAVD 88. The fingers will be separated by 20 foot-wide by 300-foot-long intertidal
channels that will be excavated. The channels will have a maximum bottom depth of
-2.0 NAVD 88 that then slope up to the +0.5 feet NAVD 88 marsh elevation. The
target species will be California bulrush (Scirpus californicus), sait marsh bulrush
(Scirpus robustus), narrow-leaved cattail (Typha angustifolia), and bull-tongue
(Sagittaria lancifolia),

Permit Number 19284(03)
Houston International Terminal
January 2, 2003
Attachmen |
Page 2 of 4

U6 - 20077 1BES



The four spccms will be planted and planting should be done on 6-foot centers as
single species clumps each measuring 30 feet by 30 feet. Three-foot centers will be
planted along the shorelines. After planting, the area will be monitored annually and
a report containing information on the current status of the mitigation project, percent
survival of the planted wetland vegetation, percent acrial coverage of the wetland
vegetation, and any problems encountered will be submitted to the Corps’
Compliance Sec:ion for review. The report will contain factual information, as well
as photographic illustrations of the mitigation area. As the mitigation phases are
constructed, solutions may include, but are not limited to, adjustment of the
elevations within the mitigation area, additional control of herbivorous species,
additional erosion control, etc... Annual reports will continue to be submitted for five
years after planting Phase 111 of the mitigation area.

The mitigation area will be enclosed with plastic construction fencing nailed into
wooden posts. If a brush fence is required to reduce wave erosion, the brush will be
placed between two closely spaced rows of construction fencing. The fencing will
also be installed in the uplands to reduce terrestrial herbivores. The fence will be
removed when the minimum success criteria is met.

Success Criteria and Monitoring Reports

1. A transplant survival survey of the planted mitigation area must be perfctmed
within 60 calendar days following the initial planting effort for each phase. If at least
50% survival of transplants is not achieved within 60 calendar days of planting, a
second planting cffort will be completed within 60 calendar days of completing the
initial survival survey. If optimal seasonal requirecments for re-planting targeted
species is not suitable when replanting would be required, the Corps Galvcston
District (Corps) must approve a re-planting schedule.

2. Written reports detailing plant survival must be submitted to the Corps within 30
calendar days of completing the mnual survival survey and any subsequent replanting
effort.

3. If aficr one year from the initial planting effort (or subsequent planting efforts) the
site does not have at least 35% aerial coverage of targeted vegetation, those areas that
are not vegetated will be replanted using the original planting specifications. If after
two years from the initial planting effort (or subsequent planting efforts) the site docs
not have at least 50% aerial coverage of targeted vegetation, those areas that are not
vegetated will be replanted using the original planting specifications

4. If after five years from the initial planting effort (or subsequent planting efforts)
the site does not have at least 70% aerial coverage of targeted vegetation, the
applicant must submit a supplemental mitigation plant to the Corps’ Compliance
Section for approval to achieve 70% aerial coverage of target vegetation.

Permit Number 19284(03)
Houston Intemational Terminal
January 2, 2003
Attachment |
Page 3 of 4
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5. In addition to the initial survey report, progress reports will be submitted to the
Corps Galveston District at 6 months, 1 year, 2 year, 3-year, 4-year, and 5-year
intervals following the initial transplanting effort or subsequent replanting efforts.
Photos of the mitigation site should be included.

6. At no time will invasive, non-native species be allowed. If invasive, non-native
specics exceed 5% aertial coverage within the mitigation site, the applicant will take
measures to control and eradicate the species.

Permit Number 19284(03)
Houston International Terminal
Jannary 2, 2003
Atachment 1
Page 4 0f 4
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EXHIBIT B-5

GALVESTON DISTRICT. CORPS OF ENGINEERS
P.O. BOX 1225
GALVESTON. TEXAS 77553-1229

P o - SEP 2T W
Evaluation Section .

SUBJECT: 19284(02)

Housion International Terminat
Attn: Captain Jack Roberts
2918 Green Tee Drive
Pearland, Texas 77581

Dear Captain Roberts:

Your request to modify Permit 19284(01) is approved, The modification consists of
reducing the amount of required mitigation from creating 15.2 acres of vegetated marsh to
9.0 acres. The original permit authorized the dredging of sand for commercial sale and to
provide a barge berthing area. The project is located in the San Jacinto River, along the
south baak, north of the Interstate 10 bridge, in Channelview, Harris County, Texas.

The enclosed plans in eight sheets supersede sheets 1 - 6 of the original permit. All
conditions of the original permit remain in full force and effect, including the expiration date
of the permit which is December 31, 1998.

FOR THE DISTRICT ENGINEER: o
4
4/\?2,
Robert W. Heinly

Leader, South Evaluati

Enclosure

Copies Furnished:

Eighth Coast Guard District, New Orleans, LA
NOAA/NOS, Coast & Geodetic Survey, Silver Spring, MD
Texas General Land Office, Austin, TX

Texas General Land Office, La Porte, TX

DEPARTMENT OF THE ARMY F‘LE CBPY
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ABDBENDUM TO MITIGATION PLAN

¥ ROLDER: HOUSTON INTERNATIONAL TERMINAL

mmdthuddﬁntothemydmmonphmﬁodndopawuhdmtwns

prosected from the normal flow of the San Jacinto River and the erosion caused by tidal

- movessents aad bost traffic. The wetland area will be protected on three sides by land masses and
on the siver side by brush fences. The brush fences will allow the normal tidal flows to take place
o mrture the wetlands and will also provide a method of controlling the activities of marine
“apecies whick coukd destroy developing wetland vegetation. The wetland ares will be accessible

form lind, thereby making it easier to maintain and to use as a teaching and demonstration area.

PARTICIPANTS

The pasticipants in the project will be:
Houston Intemational Terminal (“HIT”) - owner of the site and holder of the permit
Diedging Contractor (“DC") - dredging contractor for HIT

Galveston Bay Fourdation ("GBF”) - environmental organization dedicated to protecting
and restoring wetlands of the Galveston Bay System.

Houston International Terminal owns the property and will enter into & contract with the DC to
dredge the commercial sand from the property and to deposit the non-commercial fill material into
the area to be developed as 3 wetland. In 2 cooperative effort, HIT, DC and GBF will design the
wetland area and construct brush fences to define the wetland ares. The DC will discharge the
non-commercisl discharge into the area to a elevation suitable for the GBF to plant wetland
vegetation. HIT will grant a conservation easement to GBF for use and maintenance of the
usdmdmmdwﬂlumthltllllpphublepermmforthedredgmglndproductionopeutlons
are maintained.

SITE
The property is located on the west side of the San Jacinto River, just north of Interstate-10 and
coataing approximetely 500 acres, mostly under water. The proposed wetland site is shown on
the attached drawing and contains spproximately 5.7 acres (1,000 ft. X 250 ft.). The wetland site
is acceusible from land und State right-of-way along 1-10.
m;-Hg,\Hm’\ ﬂWﬂ
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19 284(03)

discharged into the wetiand development arca. A discharge pipe line will be

d side of the ares to eacourage settiement of the discharze materfals and 10 control
 wetlands by marine species. As the acea fills, additional brush fences will be

i 10 expand the wetland area to the largest size possible, consistent with the amount of
sl available and the size of the wetland which will be msnagesble be GBF.

- When dredging is completed ia the Phase I area, dredging will begin in the Phase 1i arecs. The
+ deedging area will be consistent with the original permit area.

The wetland area will be planted and maintained by the GBF. It is planned that the area will serve
not only as s emerging wetland, but provide easily accessible educational benefits for GBF
groups. The area will also be utilized as a nursery for the promigation of wetland agriculture to
be used to develop other wetland projects.

The wetland will be planted with sprigs of smooth cordgrass, Spartina Altemifiora; on & maximum
of theee (3) foot centers.

Planting will begin wien a sufficient area of wetland has been constructed to-support the effort.

CONTINGENCIES

Tost data indicates that there is sufficient commercially acceptable sand for the project and vhat
there is & sufficient amount of non-commercial material within the dredge material to complete the
. nunimum wetland area as shown. However, the exact amount of material cantiot be accurately
. -~ determined by testing. Construction of the wetland area will be completed as the dredging
progresses, beginning with the area on the west side of the designated area. This will assure that
a wetiand ares is developed which is accessible. The wetland area will be constructed as large as
. possible, depending upon the amount of non-commercial matesial. Ifthe deposit becomes
~ umeconomical to commercially produce, the material be found nnsuitable for commercial use, the
wetlend fill be found unsuitable for use, or the quantity of wetland fill is depleted, construction of
foether wetland will cease and brush fencing will be constructed to protect the existing area.

m;h‘cﬁﬁan Plar
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EVALUATION OF SECTION 404(b)1) GUIDELINES - SHORT FORM

APTLICANT: Houstog International Terminal =~ APPLICATION NUMBER: _13284i(02)

1. Review of Compliance (230.10(3)-(d)). A review of the permit application indicates that:

a. The discharge represents the least environ-

mentally damaging practicable alternative

and if in a special aquatic site, the activity

assaciated with the discharge must have direct

access or proximity to, or be located in the

aquatic scosystem to fulfill its basic

purpose {if no, see section 2 and information

gathered for EA alternative); YES_X NO*___

b. The activity does not appear to:
1) Violate applicable state water quality
standards or effluent standards prohibited

under Section 307 of the CWA;

2) Jeopardize the existence of Federally
listed endangered or threatened specics
or their habitat; and

3) Violate requirements of any Federally
designated marine sanctuary (if no, see
section 2b and check responses from resource
and water quality certifying agencies); YES_X NO*___

¢. The activity will not cause or confribute to

significant degradation of waters of the U.S.

including adverse effects on human health,

life stages of organisms dependent on the

aquatic ecosystem, ecosystem diversity,

productivity and stability, and recreational,

aesthetic, and economic values (if no, see

values, section 2); YES X NO*____

1. Appropriate and practicable steps have been
wwun to minimize potential adverse impacts of
the discharge on the aquatic ecosystem (if no,
see gection 5). YES_X NO*___




2. Technical Evaluation Factors (Subparts C-F) (Where a significant category
is checked, add explanation below.)

NOT
N/A SIGNIFICANT SIGNIFICANT*

a. Physical and Chemical Characteristics
of the Aquatic Ecosystem (Subpart C)

1) Substrate impacts

2) ‘Suspended particulates/turbidity
impacts

3) Water column impacts

4) Alteration of current patterns
and water eirculation

5) Alteration of normal water
fluctuations/hydroperiod

6) Alteration of salinity gradients

|
A e
|

b. Biological Characteristics of the
Aquatic Ecosystem (Subpart D)

1) Effect on threatenedlendangered
species and their habitat

2) Effect on the aquatic food web

3) Effect on other wildlife (mammals,
birds, reptiles and amphibians

e
e
|

|

¢. Special Aquatic Sites (Subpart E)

1} Sanctuaries and refuges
2) Wetlands

3) Mud flats

4) Vegetated shallows

5) Coral reefs

6) Riffle and pool complexes

NRRRE
NEREN

sadde

d. Human Use Characteristics (Subpart F)

1} Effects on municipal and private
water supplies

%) Recreational and Commereial
fisheries impacts

3) Effects on water-related
recreation

4) Aesthetic impacts

5) Effects on parks, national and
historical monuments, national
seashores, wilderness areas,
research sites, and similar
preserves . —_— _

el R
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a. The following information has been considered in
, evalasting the biclogical availability of

poesible contaminants in dredged or fill material.
(Check only thoee appropriate.)

1) Physical characteristics X
2) Hydrography in relation to known or
anticipated sources of contaminants
3) Results from previous festing of the
material or similar material in the
vicinity of the project X
4) Known, significant sources of persistent
pesticides from land runoff or percolation
5) Spill records for petroleum products or
designated (Section 311 of CWA) hazardous
substances
6) Other public records of significant
introduction of contaminants from
industries, municipalities or other
sources
7) Known existence of substantial material
deposits of substances which could be
released in harmful quantities to the
aguatic environment by man-induced
discharge activities —_
8) Other sources (specify) X

List appropriate references.

The Texas Natural Resources Conservation Commission certified the project
on 23 August 1996.

b. An evaluation of the appropriate information

in 3a above indicates that there is reason

to believe the proposed dredge or fill material

is not a carrier of contaminants, or that

levels of contaminants are substantively

similar at extraction and disposal sites and

not likely to degrade the disposal sites, or

the material meets the testing exclusion

criteria. YES_ X _NO__.




4. Disposal Site Delineation (230.11(N)

a. The following factors, as appropriate, have been
considered in evaluating the disposal site:

1) Depth of water at disposal site X
2) Current velocity, direction, and
variability at disposal site
3) Degree of turbulence
4) Water column stratification
5) Discharge vessel speed and direction
6) Rate of discharge
- 7) Dredged material characteristics
(constituents, amonnt, and type
of material, settling velocities)
8) Number of discharges per unit of time
9) Other factors affecting rates and
patterns of mixing (specify)

List appropriate references.

b. An evaluation of the appropriate factors in
4a above indicates that the disposal site
and/or size of mixing zone are acceptable. YES X _NO___

5. Actions to Minimize Ad Effects (Sul H)

All appropriate and practicable steps have been taken,
through application of recommendations of 230,70-230.77
to ensure minimal adverse effects of the proposed
discharge. List actions taken. YES X NO__

a. Using appropriate equipment or machinery in
activities related to the discharge of fill material.

b. Siltation control device will be used to limit
migration of sedimentation.

c. 9.0 acres of vegetated wetlands will be created to
compensate for dredging impacts to 9.25 acres of
shallow water habitat.




6. Factnal Determination (230.11) A review of appropriate information as identified in items 2-
- 5 above indicates that thers is minimal potential for

short or long-term environmental effects of the proposed discharge as

related to: :

a. Physical snbetrate at the disposal site
(review sections 2a, 3, 4, and 5 above) YES X NO*__

b. Water circulation, fluctuation and salinity
(review sections 2z, 3, 4, and 5) YES_X_NO*__

¢. Suspended particulates/turbidity
(review sections 2a, 3, 4, and 5) YES X NO*__

d. Contaminant availability
(review seetions 23, 3, and 4) YES_ X NO*__

e. Aquatic ecosystem structure and fanction
(review sections 2b and ¢, 3, and 5) YES X NO*__

f. Disposal site
(review sections 2, 4, and 5) YES X NO* _

g. Cumulative impact on the aquatic ecosystem YES_X_NO*_

h. Secondary impacts on the aguatic ecosystem YES_X_NO*__

7. Evaluation R hilit
a. This evaluation was prepared by: Shamanzell&lekﬁma
Position: Regulatory Specialist




. 8. Findings
..... a. The proposed disposal site for discharge of dredged
or fill material complies with the Section 404(bX1)

b. The proposed disposal site for discharge of dredged

or fifl material complies with the Section 404(bX1}

Guidelines with the inclusion of the following
conditions:

¢. The proposed dispoeal site for discharge of dredged
or fill material does not comply with the

Section 404(b)(1) Guidelines for the following
reason(s):

1) There is a less damaging practicable alternative __

2) The proposed discharge will result in significant
degradation of the aquatic ecosystem

3) The proposed discharge does not include all
practicable and appropriate measures to
minimize potential harm to the aquatic

ecosystem _—
Heinly
T—
Nanninga
20 Sep % //éew@//g/
(date) . Marcos De La Rosa, P.E.
Chief, Regulatory Branch




DATE: i2 Sept 1996
Permii: 19284(02)

SUMMARY: Talked with John Moran about who was going to do the second mitigation site
(the 3.3 acres on the northern portion of the project site). He said that Galveston Bay
Foundation was under agreement to plant the first site, the 5.7 acres in the protected cove.
This was also going to be designated as a consevation easement. They had not worked out
any agreement on GBF doing the planting on the 3.3 acres, however, they plan to do that
when the time arises. Also, the paragraph on page 6 of the plans talks about a contingincy
Plan as to if the sand is not of economic value, then dredging would cease and no further
Zmitigation would be completed. The applicants do understand that mitigation has to be
completed concurrently with the dredging and will be completed in proportion to the amount
of dredging completed. -

PROJECT MANAGER: Sharon Manzella Tirpak 2VY) 7
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“CERTIFIED RETURN RECEPT MAIL REQUESTED" EXHIBIT B-6
7005 1820 0006 SOTS B64D

DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0, BOX 1228
GALVESTON TX 77683-1229
— MAY 1 8 2009
ATTENTION OF:
Policy Analysis Section

SUBJECT: Permit: SWG-2007-01865, Captain Jack Roberts; Suspension

Captain Jack Roberts
2435 Broadway Street
Pearland, Texas 77581-6407

Dear Capt. Roberts:

This is to notify you that Department of the Army (DA) permit SWG-2007-01865 has been
suspended. DA permit SWG-2007-01865 was authorized December 27, 2007, to amend
DA permit 19284(03) for an extension of time and to modify the mitigation plan to incorporate
specific plans and construction criteria to increase success. The project is located in the
San Jacinto River, along the south bank, north of the Interstate Highway 10 Bridge, in
Channelview, Harris County, Texas.

The original DA permit 19284 was issued on May 11, 1992 and authorized the dredging of
sand for commercial sale and to create a barge berthing area, and required the creation of
15.2 acres of wetlands as mitigation for the project impacts. Amendment (01) extended the time
for completion of that work until December 31, 1999. Amendment (02) reduced the required
mitigation to 9.0 acres of created wetlands and modified the location of the mitigation site.
Amendment (03) also modified the mitigation plan.

In a letter dated March 31, 2009 (attached), Texas Commission on Environmental Quality
(TCEQ) informed us they have suspended 401 Water Quality Certification for DA permit
SWG-2007-01865 due to the purported water quality issues involving the contaminant dioxin,

Pursuant to 33 CFR 325.7, 1 may reevaluate the circumstances and conditions of a permit, at
the request of a third party and initiate action to suspend or revoke a permit as may be made
necessary by considerations of the public interest. Among the factors I must consider in a
determination to suspend, is whether any significant objections to the authorized activity which
were not earlier considered have occurred, The suspension of TCEQ 401 Water Quality
Certification not only constitutes a significant objection, but ultimately renders SWG-2007-01865
void as a required condition of the permit. As required by 33 CFR 325.7(c), I am ordering you to
stop those activities previously authorized by the permit to allow TCEQ the time necessary to
assess any water quality issues, Following this suspension, a decision will be made to reinstate,
modify, or revoke the permit.



Within 10 days of receipt of this notice of the suspension, you may request a
meeting with me, and/or a public hearing to present information in this matter. If a hearing
is requested, the procedures prescribed in 33 CFR Part 327 will be followed. After the
completion of the meeting or hearing, or within a reasonable period of time if no hearing or
meeting is requested, I will take action to reinstate, modify, or revoke the permit.

If you have any questions regarding this matter, please contact Mr. Sam Watson at the
letterhead address or by telephone at 409-766-3946.
Sincerely,
David C. Weston

Colonel, Corps of Enginecers
District Commander

(Copy Furnished — See Page 3 and 4)



Copies Furnished:

Miguel 1. Flores

Director, Water Quality Protection Division
Environmental Protection Agency (6WQ)
1445 Ross Avenue, Suite 1200

Dallas, Texas 75202

Mark R. Vickery
Executive Director
MC109

P.O. Box 13087

Austin, Texas 78711-3087

Stephen Tzhone :
Remedial Project Manager (RPM)
EPA - Region 6 [6SF-RA]

1445 Ross Avenue

Dallas, Texas 75202

Bob Werner

EPA Enforcement Project Manager
EPA - Region 6 [6SF-TE]

1445 Ross Avenue

Dallas, Texas 75202

Barbara Nann

EPA Office of Counsel
EPA - Region 6 [6RC-S]
1445 Ross Avenue
Dallas, Texas 75202

Jim Herrington

EPA, Region 6

Blackland Research Center
720 East Blackland Road
Temple, Texas 76502



Mark Fisher

Texas Commission on Environmental Quality
Water Quality Standards Team

P.O. Box 13087, MC-150

Austin, Texas 78711-3087

Marshall Cedilote

Remediation Project Manager

Texas Commission on Environmental Quality
P.O. Box 13087, MC-136

Austin, Texas 78711-3087

Larry Koenig

- TMDL Study Project Manager

Texas Commission on Environmental Quality
P.O. Box 13087, MC-203

Austin, Texas 78711-3087

Carter Smith

Texas Parks & Wildlife Department
4200 Smith School Road

Austin, Texas 78744-3291

ﬁ’at Radloff

Texas Parks & Wildlife Department
4200 Smith School Road

Austin, Texas 78744-3291

William (Jamie) Schubert

Texas Parks & Wildlife Department
Coastal Conservation Branch
Resource Protection Division

1502 Pine Drive (FM 517)
Dickinson, Texas 77539



APR 0 ¢ 2009

* -Buddy Gareia, Chrairman

Larry R. Soward, Commissioner

Bryan W. Shaw, Ph.D., Commiissioner
Mark R. Vickery, P.G., Executive Direclor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Prolecting Texas by Reducing and Preventing Pollution

March 31, 2009

Colonel David C. Weston
(Galveston District Commander
U.S. Army Corps of Engineers
P.O. Box 1229

Galveston, Texas 77553-1229

Dear Colonel Weston:

1 am writing in response to your January 8, 2009 letter to the Texas Commission on
Environmental Quality (TCEQ) regarding U.S. Army Corps of Engineers’ (Corps) permit
number SWG-2007-01865 authorizing sand mining on the west side of the San Jacinto
River north of Interstate Highway 10. The TCEQ last certified this Section 401 permit
during the second permit amendment in 1996. Subsequently, the Corps issued the fourth
amendment on December 27, 2007, however there was no coordination with the

respective state agencies.

In TCEQ's October 29, 2008 response to your original August .11, 2008 lefter on this
subject, the agency requested that the Corps suspend or revoke permit SWG-2007-01865.
Suspension/revocation of this permit was requested because of the potential for violations
of Texas Surface Water Quality Standards resulting from the.resuspension of dioxin
during the sand mining authorized by this penmit. The TCEQ anticipated this request
would qualify as a third party request under 33 Code of Federal Regulations (CFR) 325.7,
based upon a change of circumstances related to the authorized activity. Specifically,
these changes in circumstances include the listing of the San Jacinto River Waste Pits on
the United States Environmental Protection Agency’s National Priority List and data
(Attachment B} developed by the TCEQ’s Total Maximum Daily Load program
regarding dioxin contamination in this area.

The TCEQ is very concemed about the continued authorization of activities authorized
by SWG-2007-01865 and reiterates the request for the Corps to suspend or revoke the
permit. Therefore, the TCEQ suspends the 401 certification of permit SWG-2007-01865
until 30 days after TCEQ receives notice of the Corps’ decision under the 33 CFR 325.7
process. Please notify us of your decision on the permit.

P.O. Box 13087 ®  Austin, Texas 78711-3087 ® 512-239-1000 ¢ Internet address: www.tceq.state.tx.us



Colonel David C. Weston
Page 2
March 31, 2009

The TCEQ remains committed to the partnership of combining the responsibilities of
both agencies into a single permit decision. I have included a presentation (Attachment
A) and data developed by the TCEQ’s Total Maximum Daily Load program regarding
dioxin contamination in this area. We would be glad io provide additional information
on specific dioxin congeners if needed. Should you have any questions regarding this or
any other information, please contact L’Oreai Stepney of the TCEQ's Water Quality

Division at (512) 239-1321.

Sincerely,

Mark R. Vickery, P.G)YExécutive Difector
Texas Commission on Environmenfal Quali

Enclosures

cc: Carter Smith, Executive Director, Texas Parks and Wildlife, 4200 Smith School

Road, Austin, Texas 78744-3291

Sharon Parrish, U. S. BEnvironmental Protection Agency, 1445 Ross Avenue, Suite
1200, Dallas, Texas 75202-2733

Sam Watson, U.S. Army Corps of Engineers, P.O. Box 1229, Galveston, Texas

77553-1229
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Sites 15 and 11 are the two highest sediment concentrations measured in the HSC area.
Sediment concentrations were 32,752 ng/kg-dw TEQ (site 15) and 551 ng/kg-dw TEQ (site 11).
Units ng/kg are equivalent to parts per trillion (ppt). Site 11 is in the sand dredging area.

Compared to a screening value of 38 ng/kg-dw TEQ, 9 of 17 sites that exceed are in pit and sand -
dredging area (inside dashed yellow line on slide 3).

(Note: colored contours on slide 3 represent organic carbon normalized values, which differ from
the dry welght values represented by dashed yellow line. Individual samples were normalized to
individual organic carbon concentrations, dividing dry weight concentrations by %oc. Organic
carbon content of HSC sediments is relatively low, averaging about 1%, so “oc-normalized” values
tend to be about 100x dry weight values, i.e. X/0.01 = 100X, but ratio can vary by sample.)

Third and fourth highest sites (189 and 158 ppt) are less than half the concentration at site 11.

Those sites are in the main channel near Armco intake screens, and in Patrick Bayou (also a
Superfund site).

“1 ppb is the TRRP direct sediment contact value for dioxins, as well as the EPA cleanup value®
(from Toxicology staff, 1/23/2009) One ppb equals 1,000 ppt. Site 11 is closer to the

concentration at which contact with sediment may become hazardous than any other site except
- 15. ‘



" Attachment B

TCEQ TMDL Dala
San Jacinto River Waste Pits
Numberof i TCEQ '
:samplesin TEQ concenu'aﬁon i Segment l

Station laverage  (ng/kg-dw) ‘Short description _iLong description_ ____|Number !Laftude Longitude

T L 78758150 pit ste | just north and outside of Cont Term sfip | 1001 _96,600054] 95086634

2! Rk . 64.512/60R pitsite " ljust south of 18380 770011 29 300954f -95.065008

3 1 27653iSJRpitsite” N of10, S of 18 _717771001]  20.600054] -85.062448

4 2 13 m.sJansme lmain sfiver channel NNE of pit i "1001] " 26.800864) ~ -65.08066

5! AT 10.409SUR pit site rma'ﬂ river channel NE ofpit "~ """ "1 "7 1001]_ 20.600854] " -65.06835!
6 1 . 10.803!SJR pit aife '~ _Tmain river channel ENEofpit """ "| " 10011 “20.767741] " _65.05835

7. RIS  14.025SJR pitsite’ " ““main dverchannel Eof pit " " T T “iGD1] 20704735] 6505001

8: 1 _.284B5'SIRpitste | " “erodedbarsofpﬁ I _.I S i 100l 20.704735] " -65,06066

8: 1 11.615{SIR pit site ‘eroded bar NE of pit ~ LT 001 29.767744] 95108086
108 1. 155919:8JRpitsite  ieroded’barNofpit 1001| 29.797711] -85.082445
11 2 . 550.750{SIR pit site " |eroded bar NW of pit, E of Cont Tenm slip __ 1001]  29.797711 ss_oesqg_sr

12 I 54255|SJR  pit site .. . iin Continental Tarminais s barge slip 1001} 29.797711} -55.086934

B S [ ' 12.5261SJR pit site ___OldRivalnbarge areawestof SJRchannel | 1001] 20.791573] -95.066034

W7 T T 34.354SiRpitsile i mitigation area Nside of IH-10_ ~1001]_29.794738]  -95.065008

15 21 TTa2752.303 SWRpitsite. bamemnsaand 18380, inpit T 9001]20.704735] _-95.062448

167 10 77 138858SUR pitsite sloughSofpit, SofiH-10. {001 20.761573] -95.062446

17 1% 1. _ . 80677;SJRpitsite __ljusteastof11183 1 TTi001) 20.792317]  -95.06086

18} 1 77 7 35960|SURpitsite . imain SJ channel, about 1 km N of pit 1001] _20.803744] -85.062446

kL1 A7 1. T i8913i8iRpitste " leroded bar NNW ofpit 1 km 1001] _28.803744|  -05.06468
200 A o _1810'SiRpitsite” " leroded har NNEof pit Tkm |~ T 1T i001] 20.803744) -85.08086)

21- 1 40.003]SJR pit site north of 4 1001 29.803744! -95.086834

2aTmcamm



EXHIBIT C



® EXHIBIT C [ 1o
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s HousTon

CHANNELVIEW, TEXAS

INTERNATIONAL REPLY O oave

| PEARLAND, TEXAS 77581
713/ 485-2464
TN TerMINAL Tk

‘ Decemher 7, 1990

Department of the Army

U. 8. Army Corps of Engineers
444 Barracuda Ave.

P.0. Box 1229

Galveston, Texas 77553-1229

Attentiow: Mr. Dolan Dunn

Re: Removal of Sand on Land
Qwned by H.I.T.

Dea: Sir:

It was a pleasure to finally meet you on December 5, 1990 and
have your Mr. B. Bennett introduce me to the representatives of the
various agencies. I really was impressed with the attention given to
my presentation and these interviews, every other Wednesday, approach
is a great step forward. :

. During the aforementioned interview it was mutually agreed that
probable noting could be accomplished before the first of the year
upcoming, however we would like to go ahead and submit the facts and

application in order that we can get on line (in line) with your
staffs heavy schedule.

In going over our files we would like to reiterate our past
record at this location and in order to save time and expense, advise
you of past permits, applications, etc. which are:

1. In 1976 we applied and received permit application 11357
after overcoming objection of Texas Antiquities Committees. [See
letter marked (B) attached]

2. In 1980 we regquested permission to dredge out @ 1,100 cubic
yards of sand on our property to facilitate docking barges. This was
" approved by agencies. [See copy of letter marked (A) from Texas
Department of Water Resources attached]

3. In 1984 we received a permit to fill in an area @ 100' x
900' (Permit 32047) alongside item #1.

At this time we are desirous of obtaining a permit to dredge out
our East land, dispose of sand as per permit application. This
removal will be sizable in comparison with our permit issue in 1980
but feel that no impact on the environment will be the same.



i -Department of the Army
-Mr., Dolan Dunn

Removal of Sand - H.I.T.
December 7, 1990

Page - 2 -

. We have gone through our files and enclosed with this letter and
application offer a copy of all, to date, permits or letters that we

have received in the past which may prove of some assistance in
evaluating this project.

4.A Harris County (Fill) Permit 32047
4.B U. 8. Corps Permit 15472

4.C Port of Houston Authority 15472
4.D Texas Park & Wildlife

In conclusion we would like teo point out the following:

Land to be excavated is on private property owned by Houston
International Terminal. (State of Texas not involved)

Material excavated hy dredging material will be processed through
shaker screens to where hboxes will be totally removed from the
premises with no f£all out other than original water.

Enclosed are photographs showing the area/s to be worked over.

There are no water fowl roosts nor have we seen any bird life in
this area. Perhaps traffic on I-10 anyway ?

There are no vegetation in this area.

Land is near dry for the most of time (Except for storms and
extreme South winds).

The Houston International Terminal has been flooded several times
in past years, (not from flood tides but from heavy rains and release
of water from Lake Houston) we feel that the displacement of this
land would permit the equal amount of cubic yards of water to be
displaced into the original track of the San Jacinto River.

GLO (ndflnvolved) The area to be worked is not on navigable

waters, off San Jacinto River and not enough water to support a
vessel.

Sir, upon receipt of this letter with the enclosures (Permit
Application, etc.) we would appreciate a call from you or your staff
if further information might be required.

Thanking you in advance for your usual prompt attention, remain
with /

gy
Reggects?>f

{ _.~Capt. Jack Roberts
JRthr -




OMB APPROVAL NO. 07020036

|= THE ARMY PERMIT
' Expires 30 June 1992

cg:” mm«mlm —
mmmm.mlmbna« mmmm burden sstimals
his burdan, o W Direcioraia for information

£MVAM4mNbNOMdmNWAM Otfnce_

mhmiud Section 10 of the Rivers and Hasbars Act of 1599, Section-40d-of the Clean Walsr Act snd
w Act Thees laws wmmm“hadhctmmmabbwmdm

Rasearch and Sancesarios requis
Wuumﬂmwwcduumsmmntmmmddradanmwwnmdmmu
WNNMNMMnMWNWWM|wM information in this appication i made & matter ol -
® pubiic Aoice. Disclosurs of the nformation raquesiod is voluntary; howsver, the dala requasied are necassary in order 1o

8 applicant aid 1o evelusie e permi appication. | necstsary information i not provided, the permit appcation cannot be processed nor

arigin m' ¢ good repraducibie copies which show the focation and characiar of the proposed activity must bs sttached 1 this application
r:ﬂpbdtmgadmma) wuwmcnmomawmnammwmmdnwm An application

APPLICATION NUMBER (To be assigned by Corps) 10 DEC 1930 ] 3. NAME, ADDRESS , AND TITLE OF AUTHORIZED AGENT
: Capt. Jack Roberts
/7525 2918 Green Tee Drive
s : Pearland, Texas 77581
T msmumoﬁm Me713) _485-0537 {Residence)
- Houston International Terminal G713y 48524864 {Offics)
18001~ I10 eEast (Highway 73) . A
. Channelview, Texas 1730 Siatamant of Auhorizssion: [ herely Gesianeia end auuhceize % sctin my
behsit as my sgent in the processing of this parmit spplicstion and \o
Telephons no. during business how's - fuemish, upon request, supplemental information in support of the appiication,
aci713  485-0537 {Pasidence) SIGNATURE OF APPUICANT DATE
NGi(713 _ZB5_J484 (Ofics)

4. DETALED DESCRIPTION OF PROPOSED ACTIVITY

4. ACTIVITY
Dredged and/or dig sand from land owned by H.I.T,

. All dredged material will pass through screens - Boxes of approved design and
transported by barge or trucks. No material will be permantely stored on
adjoining 1land or passed back into surrounding waters.

" 4h. PURPOSE

To dispose of sand commerically and to increase fleeting (parking) space
for barges owned by owners and/or others.

~ 4c. DISCHARGE OF DREDGED OR FILL MATERIAL

Same as 4A. above.

AP ENDAM A24R A RQ EOTION OF APR 86 IS OBSOLETE. {Progonent. CECW-ON)



ADJOINS THE WATERWAY

4. WATERBODY AND LOCATION ON WATERBOUY WHERE ACTIVITY E)ISTS OR IS PROPOSED

Land is on land owned by H.I.T. is not on any navigable waterbody.
(See diagrams attached)

7. LOCATION ON LAND WHERE ACTIVITY EXISTS OR 1S PROPOSED

aporess: 18001 - I10 East ( Highway 73)
: Channelview, Texas

STREET, ROAD, RCAITE OR OTHER DESCRIPTIVE LOGATION

Harris . Texas 77530
COUNTY STAIE P CODE

LCTAL GOVERNING BODY WITH JURISEXCTION OVEREITE

8. Is sny portion of the actity for which suthosization ls sought row complete? 0 ves Xl NO
¥ answer is “yeo® Qive ressons, month and yesr the acihvty was complated. indicala the sxisting work an the deswings.

9. Liat a)l approvala or cantifications £nd danisls received from othet fedatal, inlarstats, state or focal sgancins for sny struciures, construction, dischargaes of othee
activitias describad in this application.

ISSUING AGENCY TYPE APPROVAL IDENTIFICATION NO. DATE OF APPLICATION DATE OF APPROVAL DATE OF DENIAL

None to date {See letter attached)

10. Appiication I heteby mace fosr & parmit or permits to suthorize the sctivities deacribed harsin, | cartily 1hat § am Tamiliar with the information contsined in the *
appiication, snd that 10 the best of my knowiedge 8nd belie! suth miormation is trus, complate, snd accursia. | fixiher certily that | possess the suthodity to
mmmm-%gémnwummummmww .

4 H K
f[‘:‘ t;

L8

/

The applicetion must be signed by the parson who desires fo underiake the prardsed activity (applicant) or it may be signed by & duly
authorized agent if the statement in bloct 3 has been filled out and signed,

18 U.8.C. Section 1001 provides that Whoever, in any manner within the jurisdiction of any depariment of agency of The Uniled Slates
Wwﬂwmmummemxm.adevboamwlactptmwta_lso. fictivious of fraudulent
Siataments or raprasentations of makes or LSS any false wiiling of document knowing 3ame 10 contain any lalse ficttious or /
lrwdubnnhmlormw.Mboﬁmdmlmmsw.oooawwmmgmﬁnms.am
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EXHIBIT D-1



EXHIBIT D-1

Big Star Barge & Boat Co., Inc.
2435 Broadway
Pearland, TX 77581
713-254-6007

September 23, 2010

Mr. Robert Werner, Enforcement Officer

Superfund Enforcement Assessment Section (68F-TE}
U.S EPA, Region 6

1445 Ross Avenue

Dallas, TX 75202-2733

YIA USPS Certified Mail # 7008 1830 0000 5699 0134

Re: San Jacinto River Waste Pits Superfund Site, Channelview, TX
SSID No. 06Z4Q, EPA ID No. TXNOOU60661 1
CERLA 104(c) INFORMATION REQUEST

Dear Mr, Werner,

Enclosed please find Big Star Barge & Boat Co., Inc’s response, with
enclosures, 1o your agency’s Information Request.

Sincerely yours,

Jay W. Roberts
President

Big Star Barge & Boat Co.Inc.

Enclosures

B!
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ENCLOSURE 4
SAN JACINTO RIVER WASTE PITS SUPERUFND SITE
INFORMATION REQUEST
QUESTIONS

Identify the person(s) that provides answers to the questions below on behalf of Big Star
Barge & Boat Company, Inc.

A. Jay W. Roberts
President
Big Star Barge & Boat Company, Inc.
2435 €. BROADWAY
PEARLAND , TX 77381

B. William L. H. Morgan, Jr.
12815 Gulf Freeway
Houston, Texas 77034-4807
Telepheone 281 481 5807
Email Billimorgan@msn,com
Adttorney for Big Star Barge & Boat Company, Inc.

Pleasc identify the organizational relationship. between Houston International Terminal, Inc.
and Big Star Barge & Boat Company, lnc.

Big Star Barge & Boat Company, luc. is g corporation organized in the State of Texas
on July 11, 1969, owned 106% by Stefla Roberts uritil her death on April 21, 2001, at
which time 48% was distribufed to Jack Roberts, 26% to Jay W. Roberts, and 26% to
Diana L. Reberts, Houston International Terminal, Ine. is a corporation organized in
the State of Texas on February 16, 1982 owned 52% by Jack Roberts and 48% by Stella
Roberts until her deatl on April 21, 2801, at which time her interest was distribated
24% to Jay W. Roberts, and 24% te Diana L. Roberts.

Has BSB ever participated in any planning for dredging activities in the area of the San
Jacinto River, along its south bank on the north side of the 110 Bridge in Harris County,
Texas (sce Enclosure 5, Aerial photo).

NO

Has BSB ever participated in any dredging activities in the area of the San Jacinto River,
along its south bank on the nerth side of the 1-10 Bridge in Harrs County, Texas (see
Enclosure 5, Aerial photo).

NO

If your answert to either question #3 or #4 is yes:



6.

A. Please provide copies of all documents in your possession that describe or contain any
information that pertains to BSB’s participation in planning and/or dredging operations in the
above described area of the San Jacinto River.

B. Please describe the dredging activities that BSB participated in planning for and/or was
involved with sand dredging operations conducted in the above described area of the San
Jacinto River. Your answer should include. but not be limited to:

1) The period that actval dredging activities occurred.

2) The name of any third party that directed, controlled, or participated in BSB*s involvement
with dredging operations in the above described area of the San Jacinto River.

3) The location placeiment of any wasle dredging material, i.c., disposition of "overburden™

that resulted from sand dredging activities in the above described area of the San Jacinto
River,

If your answer to the above questions #3 and #4 is no, please explain why a Letter, dated
November 20, 1998 from Houston International Terminal to Department of the Army (see
Exhibit 5) identifies that, “The original permit was issued after much discussion during
conferences and meeting with Parker Brothers. 'As you know Parker merged to form Parker
LaFarge which set back our operations by at least a year. Only one (1) barge load was removed
by Parker LaFarge....In late 1997 we entered into a working contract with Mega Sand (Dan &

Brenda Moore) who agreed to the mitigation plan. In September 1997 dredging recommenced
and work on the mitigation plan started.”

Since the Ietter referenced above was from Houston International Termiual, Inc., said letter
does not implicate that BSB participated in the comments or actions referenced therein.

Please identify the names of all dredging companies that you have reason to believe have, at any

time, participated in the planning of, and/or participated in, dredging operations in the above °
described area of the San Jacinto River.

Although Big Star Barge & Boat Company, Inc. was not a party to any dredging operations
in the above deseribed area of the San Jacinto River, Big Star Barge & Boat Company, Inc.
is aware only of a lease whercby Houston International Terminal, Inc. authorized
MegaSand Enterprises, Inc. to dredge sand from said area,

Please identify the owner of record for the area in the above described area of the San Jacinto
River.

Big Star Barge & Boat Company, Inc.

If BSB is the owner of record for the above described area of the San Jacinto River, please
provide EPA with a copy of the cutvent recorded deed that documents BSB's ownership.
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2318 Grwen Tes Drive
Pourland, Texss 77581
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SPECIAL WAERANTY DYFD
THE STATE OF TEXAS $

§  ENOWALL MEN BY THESE PRESENTS:
COUNTY OF HARRES s

SO/ WRITS 11662 #1.0

THAT PARKER BROTHERS & COMPANY, INC., 2 Texas corportion, foested in Har-
ris County, Texas (bereinafrer called *Grantor,” whetker one of more) for snd in considesstion of
the sutn of Ten Dellars (310.00) snd other good wmd valzable considerstians to Graotor inband | '/
id by Big Star Barge & Boat Co., Isc., whose sddvess for socier hereundaris 2918 Green Tee, | 2
Texss 77581 (kereinafier called “Graotee,™ whether one or more)

Recripr of at of which is bereby acknowledged and coafessed, bas GRANTED, BAR.
GAINED, SOLY) acd CONVEYED and by thewe proents does GRANT, BARGAIN, SELL end
CONVEY, unto said Goutoe all that cepzin trct ar parcel of land, topesher with ol] imaprove-
mems thereon, siaated i the County of Harrix, State of Texas, 2ad described as follows,

Al thiat cettals propesty deseribed oo Bxhibi “A™ strached hereto and stads a pant
hereof for ali puposes.

This coaveyance is made subject 1o (7) 38y and 2l renrictions, covesants, miners] ind/or
royslsy reservatioss, covans, mintemance or amilar chargm, gnd easeoienss, if aay, ralning o
the hereinsbove described property, but ocly tothe extens that they are il in fores and effen,
shown of recond in said Comery, 204 1o 1l zoning laws, regulmionsy eod erdinmess of mentcipel
bk rnm‘baverklcnhd wi‘a”?; ul:’;:hw.?ﬁ:’ ﬁuv;ﬁnﬂ!eyih "?;
ingto ibed % or ons or
mummwcmw:m:{a-mmmmh&dmmamm
bankreptey or sxse insolvency lawx,

Grantar has exzcuted and dedivered the Deed and has gremted, basgzined, sold ad conreyed
the Property, and Graaice has received sad zecepted this Dead and kas purchated the Property, AS
IS, WHERE IS, AND WITH ALLFAULTS, AND WITHOUT ANY REFRESENTATIONS
OR WARRANTIES WHATSOEVER, EXPRESSED OR IMPLIED, WRITTEN OR ORAL, EX-
CEPT SOLELY THE WARRANTY OF TITLE EXPRESSLY SET FORTH HEREIN: IT 6%-
ING THE INTENTION OF GRANTOR AND GRANTEE TO EXPRESSLY REVOKE, RE-
LEASE, NEGATE AND EXCLUDE ALL REFRESENTATION AND WARRANTIES, IN-
CLUDING, BUT NOT LIMITED ‘TO, ANY AND ALL EXPRESS OR IMFLIED REPBESEN-
TATIONS AND WARRANTIES AS TO () THE CONDITION OF THE PROPERTY CX
ANY ASPECT THEREOF, INCLUDING, WITHOUT LIMITATION, ANY AND ALL EX-
PRESS OR IMPLIFD) REPRESENTATIONS AND WARRANTIES RELATED TO SUITABIL.-
TTY FOR HABITATION, MERCHANTARILITY OR FITNESS FOR A PARTICULAR USE
OR PURPOSE; (5) THE NATURE OR QUALTTY OF CONSTRUCTION, STRUCTURAL
DESIGN OR ENGINEERING OF THE MPROVEMENTS; (iil) THE QUALITY OF THE
LAROR OR MATERIALS INCLUDED IN THE DMPROVEMENTS; (v) THE SOIL CONDI-
FRONS, DRAINAGE, TOPOGRAPHICAL FEATURES OR OTHER CONDITIONS OF

»
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THEPFROPERTY OR WHICH AFFECT THE PROPERTY; () ANY CONDTTIONS AT OR.
WHICH AFFECT THRE PROPERTY WITH RESEECT TO ANY PARTICULAR PROPOSE,
USE, DEVELOPMENT POTENTIAL, INGRESS, EGRESS OR OTHERWISE; (v} THHE AREA,
SIZE, SHAPE, CONFIGURATION, LOCATION, CAPACITY, QUANTITY, QUALITY,
VALUE, CONDITION, MAKE, MODEL, COMPOSITION, AUTHENTICITY OR AMOUNT
OF THE PROPERTY; (v} ANY ENVIRONMENTAL, GROLOGICAL, METEORCLOGL
CAL, STRUCTURAL OR OTHER CONDITION OR HAZARD OR THE ABSENCE
THEREQOF HERETOFORE, NOW OR HEREAFTER AFFECTING IN ANY MANNER ANY
OF THE PROPERTY; AND (vi£) ALL OTHER EXPRESS OR IMPLIED WAREANTIES AND
REPRESENTATIONS BY GRANTOR WHATSCEVER, EXCEPT SOLELY THE WAR-
RANYY OF TITLE EXPRESSLY SET FORTH HEREINL

TOHAVE AND TO HOLD the sbove deseribed pramiss, togaher with all aud sngular
the rights and appuncnances thereis in anywise belonging, unto the xaid Grantec and Grantec's
heir, toocenors and axipns, forever; aud it is sprecd thux Grantor and Gransor's heirs, succerson,
znd auigas am bereby bound 1o varmnt 2nd ferever defend, all and singolar, the premises, untothe
siid Grantee snd Grantee's heirs, meernnms and assigps, tyniest every persot whomsoever liwfully
daliizg or 1o claim the same or any past bezeof, by, theough, or under Gratitor, but cot otherwize,

“Taxes for the carrear year huve beea prorared a5 of the dare hereof, aad Graatee ssmzoss and
xgrees to pay the same,

R4
EXECUTED as ofthe __ 2.5 = dayof Tuly, 1998,

PARKER BROTHERS & COMPANY, INC. /ﬂ‘/

Bys
o)
THESTATEOR TEXAS §

s
COUNTY OF HARRES 5

‘This Insrrumsent was ackoowledged bufore me oo the 2379 duy of April, 1998 by Robent
KMPM&?mmm&wqm&a fcnsearpm:ﬁon.[wmdonhdulf

of e2id Teens eorporston.
JAMICE 0. AETOM
Y COamarson Cafwen
Vebicay 20, 2002 %&L@ﬁ_
Nowry ic, Staze of Texas
My commission expires: Notry Name Printed or Typed
DZ~20-02 Janice D. Avgrson
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Foany Dara Strveys, I,
DON DENSON
Kegnsived Palvswone! Land Suraes

3~G3=3icn

Exwigir ™ A”
w

Filz No, 98-023A2 Moy 22,1998

BO
0.7420 ACREX

A trect of land contsining 0,7420 seves bring pert of and out of tho residue of an
criginal called R0 Acee Trast o9 clied in Volune 2821, Pape 313 of the Harris County
Deed Records (HCDR), in the J.T, Harrell Survey, Abstract No, 330, in Harrds County,

Texss; said 0,742 aces being more panicutaly deseribed by metes end bounds as
follows:

COMMENCENG at the intersection of the narthesty right-of-way line of Interstats
Highway 10 with the westedy line of SAN JACINTO RIVER ESTATES, a1 subdivision
of land accowding 1o the magp or plat thereof recarded in Volume 16, Page 9 of the Haris
Counry Map Reconds, fram which a foind I-inchiron pipe brars witness st N 00 deg. 38
00" W, a digtance of 1,77 feet (sald pipe being ax shown os plat of susvey of the hegein
deseribed tract prepsred September 15, 1954 by R, Atkinson, PE);

THENCE, N 00 dzp. 38° 00" W, along the westerty line ol said called 80 Acre
Treet us described [ Volurne 2821, Page 313, HCDR, sad ns indicated on said plut by
Atkinson, ata distsace of §40.00 feet pass o 5/8-inch iron rod set for reference, end
continuing (or a towl disance of 662,95 feet to the watet's edpe of the southery bank of'
the Sun Jacinto River; :

‘FTHENCE, contiruing EASTERLY along and with the meandera of the water's
edge of the sutherty bank of the San Jacinto River, fof an apgrosimate total distancc of
4,474 feet 1o the point ofintersection of the waler's edge of the southerly bemk of the San
Jacino River with the ex fine of said called 80 Ace Trect

THERCE, 8 00 deg. 38" 08" E, nlomg the cast line of said called 80 Acre Tract, at
45.73 feet, mors or less, pass a 5/8-Inch Iron rod set for reference, and continuing fora
to1al distance of 141.12 feet o the POINT OF BEGINNING;

THENCE, § 89 deg. 22 00° W, for a distance of 100,00 fect 1o  point for comer:
THENCE, S 00 d:g. 38' 00° E, for a distance of 323.20 feet ts & point for comer:

THENCE, N 89 deg. 22' 00" E, for a distance of 100,00 fest to o point for comer,
on the east line of the aforesald calted 80 Acre Tract;

P.0. Box 850027 - Houston, Texss 772896017
Olfice: {713) 643-U58B5 + Fax (287} 7320950

D
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Page Two
50~C33i 5

THENCE, N #0deg. I6' 007 W, along the easierly line of said 80 Acro Tract, forn

distance 0323.20 fest 1o the FOINT OF BEGINNING, of a traut containing 0.7420 ecre
of lznd,

Dzte S"'&z"if

Don Denson, RPLS # 2068: STATE OF TEXAS

FILED FOR RECORD
8:00 AM

JUL 87848

Cpaty ek, Hers Oounty, Teas
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GENERAL WARRANTY DEED

THE STATE OF TEXAS

§
§  KNOW ALL MEN BY THESE PRESENT:
COUNTY OF HARRIS §

THAT M. MICHAEL GORDON (a sitngle man who has never been
married) and FRANK P, SPATA (who 1s not Jolued by his wife herein
for the reason that the rxeal property hereinafter convayed does
not constitute or form any part of thelr residence oxr business
homestead} both of the County of Harris, State of Texas, herein
called Grantors, for and in conslderation of the sum of TER ($10.00)
DOLLARS to them in hand pald by BIG STAR BARGE & BOAT CO., ING., a \')..
Texas Coxporation, hereln called Grantee, and for other good and
valuable conalderation, the receipt and sufficiency of which i
hereby acknowledged and confessed;

HAVE GRANTED, SOLD and CONVEYED and do by these prasents
GRANT, SELL and CONVEY uncto the Grantee tha surface estate only in
and to that certaln tract of land contailning 190.8 acres, more or _
lessa, out of the Joglah T. Harrell Survey, Abatract No, 330, Harris );:>
County, Texas, deacribed as Tract Number One (1) in deed from
Edward Shielde, et ux, to M., Michael Gordon and Frank F. Spata,
dated Rovember 15, 1943 eznd recorded in Volume 1297, Page 16 of the
Deed Reeords of Haxris County, Texas, SAVE AND EXCEFPT the following:

(a) 12.84 acres conveyed to the State of Texas

for road purposes by deed, dated Septemher 15,
1947, and recoxded in Volume 1652, Page 489 of
the Dead Records of Harris County, Texas; and

(b) 7.B% acres conveyed to Marina Realty Corporation

by deed, dated December 30, 1959 and recorded in
Volume 39C0, Page 246 of the Deed Records of
Harris County, Texas; and
(c) 20 acres conveyed to Virgill G. McGinnes, Truvstes,
by deed, dated Augusr 12, 1965 and recorded In
Volume 6037, Page 352 of the Deed Records of
Harris County, Texas.
TO HAVE AND 10 HOLD the above deacribed premises together with

all and singular the rights and appurtenances thareln {n anywise




185-66-0016
belonging, unto the Grantee, its successorz and assigns forever;
and Granters do hereby bind themselves, their helrs, executors
and administrators to WARRANT AND FOREVEF DEFEND =21l and singular
the said premises wto the Grantee, its successors and assigns,

against every person whomsoever lawfully claiming or to ¢laim the

game or any part thereof.

This Conveyance is made and zccepted subject to any and all
restrictions, sasements, reservations and other condltions, if any,
relgting to the above described real property, to the extent, aud
only to the extent, that the same may still be in force and effect,
shown of record in the office of the County Clerk of Harris uounty,
Texas, and more particularly to the followling:

(a) All viaible and apparent easements not of record

in the Office of the County {lerk of Harris County,
Texaa,

{b) Unobstructed easement five (5) feet in width along
tha weat property line of the property, together
with an uncbstructed aerial eassment adjoining
thereto ten {10) feet wide from a plane twenty (20)
feet above the ground upward, granted to Houston
Lighting and Power Company by unrecorded instrument,
dated Mag 11, 1960, said easement being further
located by Sketch No., AH-13867-H attached vhereto.

{c) Easement for ingress and egress te San Jacinto
River, over and acroes that certain 19,36 acre bedy
of water known as Horten and Horton Cut, together
with the right and privilege to construct and
maintain docks or wharvea, granted to Marina Realty
Corporation as described in unrecorded instrument,
dated November , 1967.

(d) Pipeline sasement granted tc¢ Humble Pipe Line
Company by instrument recorded in Volume 934, Page
485 of the Deed Records of Harris County, Texas,
as defined and limited to a £ifty (50} foot strip
by instrument recorded in Velume 6050, Page 3 and
in Volume 6179, Page 521, both of the Deed Records
of Harris County, Texas.

(e} Easement fnr flare vent stack and elevated walkway
ranted to Humble Pipe Line Company by unrecorded
%natrument, dated August 29, 1968, sald easement
being located within the above described fifty (50)
foot strxip and further located on Humble Pipe Line
Company Survey No. 1480, Bketch B-49535, dated
August 7, 1968.

{£) 0il, Gas and Mineral Lease, dated Cctobar 5, 1979,
by and between M. Michael Gordon and Frank F. Spata,
as Lessors and Energetics, Inc,, as Lessee, for a
primary term of three (3) years with walver of
aurface rights contained therein,
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165-86-0017

(R) Untecorded lease agreement bestween Geantors hareim,
as Lessors, and Sterling & Sterling/Advertising,
Inc., as Lessea, covering gresent placemant of
biliboard or ad\l‘a‘ttising 8 fm and which lease
terminates on February 28, 1981.

EXECUTED at Houston, Texag, this g 7 day of AUGUST, 1980 A.D,

Ty
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THE STATE OF TEXAS "%

§ L

COUNTY OF HARRIS I P

LY

e G C et ol
BEPORE MB, the underajguod authbrity; on this day personally
appeared M. MICHARL GORDOH;+ 2911 to me to he the person whoso
nawe 1s subseribed to the foregoing instrument, and acknowladged
to me that he executed the sama for the purposes and consideration
therein expressad and in the capacity thereln stated,
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GILVEN UNDER MY HAND AND SEAL OF OFRICE this the 27
Jday Of Qas7 , 1380.
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Harris County,
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B STATE OF TEXAS

H
COUNTY OF HARRIS H

BEFDRE ME, the undersiznad authorttx. on this da “g:raonally
appeared FRANK P, SPATA, known to me to be the person fa name
is subperibed to the foregoing inatrument, and aoknowledged to
me that he executed the sams fox the purposes and cousideration
therein expreesed and in the capacity thevein stated,

cm% UNDER MY MAND AND SEAL OF OFFICE this tha _3 7
day of Wi 27 ?uLT‘ + 1880,

g PO\ 1+1sW
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EXHIBIT D-2

Houston International Terminal, Inc.

2435 Broadway
Pearland, TX 77581 § .
713-254-6007 o = o
= :’J ,' '!;.'i
ALE
September 23,2010 E r: E_i:«t

Mr. Robert Werner, Enforcement Officer

Superfund Enforcement Assessment Section (6SF-TE)
U.S EPA, Region 6

1445 Ross Avenue
Dallas, TX 75202-2733

VIA USPS Certified Mail # 7008 1830 0000 5699 0127

Re: San Jacinto River Waste Pits Superfund Site, Channelview, TX
- SSID No. 06ZQ, EPA ID No. TXN000606611
CERLA 104(e) INFORMATION REQUEST
Dear Mr. Werner,

Enclosed please find Houston International Terminal Inc.’s response,
with enclosures, to your agency’s Information Request.

Sincerely yours,

Chs v s

Jay W. Roberts
President

Houston International Terminal, Inc.

Enclosures

KOO 0
610644



1.

ENCLOSURE 4
SAN JACINTO RIVER WASTE PITS SUPERUFND SITE
INFORMATION REQUEST
QUESTIONS

Identify the person(s) that provides answers fo the questions below on behalf of Houston
Intermational Terminal, Ine.
A. Jay W. Roherts
President
Houston International Terminal, fne.
2435 E. BROADWAY
"PEARLAND, TX 77581

B. William L. H. Morgan, Jr.
12815 Guif Freeway
Houston, Texas 77634-4807
Telephone 281 481 5887
Email Billmorgan@msa.com
Attorney for Houston International Terminal, Inc,

Please identify the organizational relationship between Houston International Terminal, Inc.
and Big Star Barge & Boat Company, Inc.

Big Star Buarge & Bouat Company, Inc. is 2 corporation organized in the State of Texas
on July 11, 1969, owned 180% by Stella Reberts until her death on April 21, 2001, at
which time 48% wis distributed to Jack Roberts, 26% to Jay W, Roberis, and 26% to
Piana L. Roberts. Houston International Terminal, Inc. fs a corporation ovganized in
the State of Texas on February 16, 1982 owned 52% by Jack Roberts and 48% by Stella
Roberts antil her death on April 21, 2001, at which time her interest was distributed
24%: to Jay 'W. Roberts, and 24% fo Diana L. Roberts.

. Has HIT ever participated in any plarming for dredging sctivities in the area of the San

Jacinto River, along its south bank on the north side of the 1-10 Bridge in Harris County,
Texas {see Enclosure S, Aerial photo).

HIT submitted an application with the Corps of Engineers for a dredging permit for the
area and entered info a lease with MegaSand Eaterprises, Inc. for MegaSand
Enterprises, Inc. to dredge sand from the area.

Has HIT ever patticipated in any dredging activities in the area of the San Jacinto River,
along its south bank on the north side of the 1-10 Bridge in Harris County, Texas (see
Enclosure 3, Aerial photo).



6.

HIT entered into a lease with MegaSand Enterprises, Inc, for MegaSand Enterprises,
Inc, to dredge sand from the area.

. If your answer to either question #3 or #4 is yes:

A. Please provide copies of all documents in your possession that describe or contain any

information that pertains to HIT’s participation in planning and/or dredging operations in the
above described area of the San Jacinto River.

The dredging permit and lease with MegaSand Enterprises, Inc. is attached.

B. Please describe the dredging activities that HIT participated in planning for and/or was
invoived with sand dredging operations conducted in the above described area of the San
Jacinto River. Your answer should include, but not be limited to:

1) The period that actusl dredging activities occurred.
Daring the term of the above described lease with MegaSand Enterprises, Inc.

2) The name of any third party that directed, controlied, or participated in HIT’s involvement
with dredging operations in the above described area of the San Jacinto River,

MegaSand Enterprises, Inc.

3) The location placement of any waste dredging material, i.e., disposition of "overburden”

that resuited from sand dredging activities in the above described area of the San Jacinto
River.

It is the understanding of HIT that a small part of the Overburden may have been
place in the Corps of Engineers “mitigation” area, however, since Megasand
Enterprises, Inc. was conducting the dredging operations HIT personne! aren’t
aware of all of the specifics of said operations.

If your answer to the above questions #3 and #4 is no, please explain why a Letter, dated
November 20, 1998 from Houston Intemnational Terminal to Department of the Army {(see
Exhibit 5) identifies that, “The original permit was issued after much discussion during
conferences and meeting with Parker Brothers. As you know Parker merged to form Parker
LaFarge which set back our operations by at least a year. Only one (1) barge load was removed
by Parker LaFarge....In late 1997 we entered into a working contract with Mega Sand (Dan &

Brenda Moote) who agreed to the mitigation plan. In September 1997 dredging recommenced
and work on the mitigation plan started.”

NA.

Please identify the names of all dredging companies that you have reason to believe have, at any
time, participated in the planning of, and/or participated in, dredging operations in the above
described area of the San Jacinto River.

Houston International Terminal, Ine. was not a party to any dredging operations in the
above described area of the San Jacinto River, Houston International Terminal, Inc. is



aware only of a lease whereby Houston International Terminal, Inc. authorized MegaSand
Enterprises, Inc. to dredge sand from said area.

. Please identify the owner of record for the area in the above described area of the San Jacinto
River.

Big Star Barge & Boat Company, Inc.

If HIT is the owner of record for the above described area of the San Jacinto River, please
provide EPA with a copy of the current recorded deed that documents HIT's ownership.

NA



DEPARTMENT OF THE ARMY PEAMIT
PacizeeHoRston Intarnational Termtral

Pergilt o, 18204
Smatng Of8ce SV geston Districs

MOTR: The tant “you™ exd fis dehestives, 53 woed In this prmit, metzy the permities or any fstre tamaferee. The teres
“ihis afSon™ refoy to the sppropeisie Setrlcs or division olficy of the Carps of Xoghrrers havitig jusisdiction orer the prmitied
actisily o the appeoprists offieis] of that cffics sctizy ander B sutbosity of the cemoanding officer,

?uhuﬂ&-dhm'dhmﬁﬁ?&wﬁmwm.

Fenjocs Description:  To sand for commercial sale and to provide a barge berthing
area, snd to creste a smooth ¢ ass marsh area for mitigation; in aceordamce
with the aEtldud plans in six skests, sheet ons of which is entitled “HOUSTOR INTERRATIONAL

Locatios: Sen Jacinto River, alang the south beak, north of tha Interstate 10 ., °=

bridge fn Channelview, Harris County, Texas. ll""”‘
Y
PEEN Cauditions: 1} % “
Goxsrat Conditione:
L The time it for completing the week suthoised ends on._. 31 DCEmbOr 1995 b you tind thiat you need

mavs Lima io comtplite the suthmized sctivity, submit your requast for ¢ tima axtension to this office for coasideration af fsast
ono wonth hefore ihs sbove date Is reavhad .

3. Tou must maintaln the activity suthorised by this permit [s goed eoadliion and fn coxBormante with the terrs tnd condl-
Soxs of this permit. Yon mre nod relloved of this sequiremsent i you shatdon the peaniityd sotivity, sltbaogh you muy maks
a good feith tramder to & thind periy in complunce with Ginwnal Condition 4 tslow, Hhcnld pon wish to cetss fo maintaln
e antintised actividy or shonld you dishs to absndon I8 witheut u good falth Srensler, you nruat oblels & tmodifiestion of
tily prnts fron this offics, witkch mag reguie restoretion of the gres.

3. If you dlanover awmy previcoaly noksown hltode or sron ogical rmtalns while stoomplishing the sciidty suthodred by
this purmit, you mumt immedistely notify this office of what you heve fotine. ¥ will initfate the Federsl and state coordine.
tien regaired to detarmuine Hf the reming wamant & tecowey offort or [f the site fs eligible for ating in the Nattoral Hegitter
of Historio Fisces,

g ORI 1721, Nov 3O EDITICN OF GEF &2 it 083010V, {23 PR 235 (Appendix A)) -

1
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4 W you sl the progirty anotieind with thils patiit, ou et obtzie B Sgtstuts of the arm owses i the spece provided
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LEASE AGREEMENT FOR MINING AND DREDGING ~ i
OF SANT) R

This agrecment is made by MegaSand Enterprises, Ine., (MS) herein r.:allcd Lessee
and HOUSTON INTERNATIONAL TERMINAL (HIT), h:ruin called Lessor, whothorone
or more. This lease is to be for excavating, dredging, or mining of sand, dist and gravel, and
dees not affuct the mincral rights of the land.

In consideration of the nwutual covenants and agreements herein set forth, and other
goed and valuable consideration, Lessor does hereby demise and lease and Lossce does
hercby leass from Lessor property located at HIT terminal on the 8an Jacinto River, North
of the T-10 East bridge at the Sun Jacinta River in Bast Harris Counly, Texas, herein called
and designated as “Leased Property” for mining, dredging, removing or selling commercially
recoverable sand and associated products.

IERMS

The term of this lease shall commence immediately upon execution of this agreemem

*

and shall continuc until the current Corps OF Engineers Permit number 19824 issued may
11, 1992 scheduled 1o terminate November 30, 1998, and not less than one (1) extension,
renewal or neivly acquired permit shall expire. Upon termination of the current permiit 10
dredge. Hl'f ~shull be responsible for extending the permit for a minimum period of thrce
(3) years. If HIT is unable te extend the permit, this agreement will terminate upon
expiration of the permit.

Nuotice of intent to vacate or intent niot 1o renew the lease must be given on or before
the 30 days prior to expiration af any permit to dredge issued by the Carps of Enginecrs,
or spplicable authority.

Lessee agrees to abide by all Federal, state and Local laws so far as the operation
is contemed, )

This lease cannot bc reassigned to any Individual. company. corporation or
partnership without the express writlen permission of Lessor,
Lessec agroes 1o pay the agreed price for all sand, dirt gravel or other products tuken

from the land by the 20th of the following month, Sand shall be mcasurcd and paid by
either by cubic yards, or by the ton, whichever is applicable.

Leassec nprees 1o pay $.65 (65 cenis) per cubic yard for sand recovered and mensurcd
for resale, or fifty cents (8.50) per ton for sund roccovered for resale.

L
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Lessor agrees that for a the period of the lease that it will not Tease any part ol this
properiy for the excavation, mining or dredging of sand except for Lhe Lessec named in this
contract,

Possession of the Leased Property shall be delivered to Lessee on the commenccment
date unless posscssion is delnyed due to construction or repairs in which event Lossor shall
not be Jisble to Lessee for such delay, and this Lease shall remain in affect subject to the
following terms:

(@) Al paymenits shall be abated on a daily basis duning such delay, and

()  should the delay exceed 3 days alter the commencement date, Lessee may
terminate this Lease by giving written notice to Lessor of such termination
and Lessor shall immedintety refund o Lessce any deposils and entals paid
and peither party shall thereafler have any obligations to the other pursaant
to this Lease,

Minror maintenance or repairs io be performed on commencement date shall net
prevent delivery of possession to Tenant.

Lessee agrees that any breach of any part of this contract constitutes foss of good
faith and automatically and immediately terniinates the tatal contract, ’

Should Lessee pay with a check and the check is returned by hisher bank bocause
of insufficient funds, ar because the secount has heen closed, or any other reason that is the
fault or within the contro! of Lessce, = penalty of twenty-five (325.00) dollars shalt be
asmessed for the returncd ehock and loss of use of the funds for the period that tho chock
has been outstanding. If one chieck is returned for any of the nbove reasons, then Lessee
may be required to poy from that doy forward for the remainder of the lesse term with cash,
or certified funds (certificd check, Or.mnnf:y order),

HIT hereby covenants and agrees to pravide an area for the installation and
maintenance of a cyclone wash sand and cement stahilized sand plant with electric utflitics
provided on site for the operation which shall be a minimum of 15,000 square feet in an
grea of approximately 300 feet by 500 feet. ITIT agrees to provide unimpeded aceess and

easement(s) over its property for the ingress and egress of MS vehicular traffic and all traffic
to support the operation.
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Lossee agrees to release Lessor from any and all Habilities arising from any dispute
wherein the handling use ar sale of sand is concerncd including any aud all persanal injurice
and suils.

Lessor and, or its agent shall have the right at all reasonable times during the term

of this lease with rcasonable notice to enter the leased properly for the purpose of
fmspecting thear 1 determine If the terms of this lease are being kept.

Texas luw is to apply and any action is to be¢ brought in the Courts of Harris County,

Texas, or the nearcst Federal Courts thereto.
1E.

BIT warrants that the property covered by this agreement and the Corps of
Epgincers Perniit is owned and controlied by HIT and will indemnify and hold MS harmlcss
from and in any action covering the property, its ownership, control, or usc consistent with
the terms and conditions contained herein, ’

HIT warrants the Crops of Engincers Permit {s valid, existing and current as of the
date of signing of this agreement and that no other permits or authorizations arc nceded,
necessary or required by any of the federal, state or local goveramental body or agency for
MS to conduct its operations on the leased property. Should any other permits or
authorizations be necded, necessary, or be required by any of the federal, state or local
governmental body or agency, HIT shall take whatever actions are necessary to acquire such
permit or authority and will indempify and hold harmicss MS from all adverse actions
concerning the permits or authorizatlons.

MS shall operate within the paramicters and conditions of any permit ar authorization

and shall indemunify and hold HIT harmless for its Failure to opcrate within such permit or
authorization.

le o7 3l he pro o iratipn o ase
i vacat: 1 &, w to i d
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HIT hercby covenants and agrees to provide dockage and docking fucilities for an
arca for the safe and unimpeded loading and unloading of sand barges and marine uses to
support the operation,

Lessee shall during the term of this leasc at its owa cxpense maintain the leased
property and the road into and out of the property in as safc and go;)d condition as they
were in at the date of this lease, save normal wear and tear, unless said road, or access is
used by HIT, its agents, other tenants or assigns, in which ¢ese maintenance of the oad
shall be the respousibility of HIT, its other tenants, agents or assigus.

Should Lessor decide to sell the leased property, Lessee shall be given bt right of
refusal to purchase the property st a price determincd by the then remaining sand reserves,
or the price offcred by any bona fide purchaser.

Lessor may display, or cause (o be displayed on the property a real estate for sale or
for Jcase sign, or other type notice that is intended to give inform the passing public that the
property is for sale. Said notice shall state that it is by appointment only and give a phone
number whereby the sales agent, or owner may be reached, so as to not inconvenfence the
Lessee,

Should Lessec be in default in payment of any rents due, in the prompt and full
performance of any provision of this lease, or, if the lcasehold intorest of Lessee be levied
on or attached by process of law, or if Lassee makes an assignment for the benefit of
creditors, or if Lessee abandons the property, theo and in any such event, Lessor may if
hefshe so clects, elthier terminate this Jease, or without terminating this lease, terminate
Lessee's right to ‘possession of the leascd proporty. Recovery of the property shall not

gelieve the Lessee of any oblgations hereunder, All properties on the leased property shall

be subject to a tien in Favor of Lessor for payment of all sums sue and owing,
INDEMNITIES
MS shall operate within the parametets and conditions of eny permit or authorization
and shall indemnify and hold HIT harmless for its failute to operate within such permit or
authorization,
Lessce agtces to indemnify and hold Lessor hammless and free fram any and all

liability for injury or death of any person, or damage to property arising from use or
occupancy of the leased proporty.



=*xk+x It is uderstood and agreed fo by both parties of this lease aph
agreement that a mitigation plan has been submitted to the
U8 Corps of Engineers and Lesee has a copy of that plan and
will agsist in fulfilling sucxh plan 28 operation permits,

~



‘S FEES

Should Lessor prevail in any legal action brought hereunder, Lessor shull be entitied

o alt costs of the action, including reasonable ztorney™s fecs, '
WAIVER

No failure to enforce any term or condition shall be considered a waiver of Lessor’s
right to enforce the terms or conditions at some later date, Acceptance of less than full rent
shall not be considered a waiver of full reat due and owing.

Notices required to be given shall be effective if given in weiting at 18601 Interstate
10 East, Channelview, TX 77330, addressed 1o Lessor, or at 11210 Sratla Road
Crosby, TX 77532 addressed to Lessee, or at any other address as may be designated in
writing by either party, cenified mail, zeturn receipt requested.

THIS IS A LEGAL AND BINDING CONTRACT, READ IT CAREFULLY! You
have the right to have it read by sn attorncy of your choice at your expense it you do not
understand your rights and obligations hereunder.

Three sets have been signed as originals with an effective date of the latest dae
shown by the sighatures below,

LESSOR

HOUSTON INTERNATIONAL TERMINAL, INC.

by: Captain Jack Roberts, Pres. Date

LESSEE

MegaSand Enterprises, Ine,

by: Brenda Moore, Pres. Date



ATTORNEY'S FEES
Should Lessor prevail in any legal action braught hereunder, Lessor shall be catitled
to slf cosis of the action, including reasonable attoriey’s fzos.
WAIVER

No failure to enforee any term or condition shall be considered a waiver of Lessor’s

tight to enforce the terms or conditions at some later date. Acceptunce of less than full remt
shall not be considered a waiver of full rent due and owing.

Notices required 1o be given shall be effective if given in writing at 18001 Intcrstate
10 East, Channelview, TX 77530, addressed to T.essor, or at 11210 Sralla Road
Crosby, TX 77532 addressed 1o Lessee, or at any other address as may be designated in
writing by either party, certified mail, return receipt requested.

THIS IS A LEGAL AND BINDING CONTRACT. REAR YT CAREFULLY! You
have the right 1o have it read by an attoracy of your choice at your cxpense if you do not
understand your rights and obligatlons hereunder,

Three sets have baen signed as originals with an effective datc of the latest date
shown by the signatures below,

LESSOR

HOUSTON INI;RNATIONAL TERMINAL, INC,
' .'.
___/“" NATRIA A Z
_by: Captain Jack Roberts, Pres. Date
N ;

LESSEE

MepaSand Enterprises, Inc.

by: Brenda Mocre, Pres. Date
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EXHIBIT E
After recording, return to:

San Jacinte River Fleet, LL.C.
717 Lakeside
Channelview, Texas 77530

Special Warranty Deed

Notice of confidentiality rights: If you are a natural person, you may remove or strike any
or all of the following information from any instrument that transfers an interest in real

property before it is filed for record in the public records: your Secial Security number or
your driver’s license number.

Date: : August 442011
Grantor: Big Star Barge & Boat Company, Inc.,
a Texas corporation, also known as Big Star Barge & Boat -

Co., Inc., and also known as Big Star Barge & Boat Co., Inc.,
a Texas corporation;

and, to the extent it has any interest in and
to the hereinbelow described property,
Houston International Terminal, Inc. a Texas corporation

Grantor’s Mailing Address: 2425 Bro'a_dway St.. ,
: ' Pearland, Texas 77581-6407 ~
Brazoria County

Grantee: . =~ San Jacinto River Fleet, 'L.L.C.,.
: a Texas limited liability company

Grantee’s Mailing Address: 717 Lakeside

Channelview, Texas 77530
Harris County

Lender; The Frost National Bank

Lender’s Mailing Address 100 W. Houston Street

San Antonio, Texas 78205
Bexar County

Consideration: Cash and a note of even date executed by Grantee and payable to the order of
Lender in the principal amount of Six Hundred Sixteen Theusand, Two Hundred Fifty
and No/100 DOLLARS ($616,250.00) (said note being hereinafier referred to as the
“Note™). The Note is secured by a first and superior vendor’s lien and superior title
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retained in this deed in favor of the Lender and by a first-lien deed of trust of even date
from Grantee to Jimmy R. Locke, trustee.

Property (including any improvements):
Field notes describing a total of 21.462 acres of land out of the J.-T. Harrell

Survey, Abstract 330, being 0.742 acre tract out of a called 80 acre tract described in
Volume 2821, Page 313 and the residue of a called 190.8 acre tract described in
Volume 1297, Page 16 of the Deed Records of Harris County, Texas, November 15,
1943, being 190.8 acres save and except (a) 12.84 acres described in Volume 1662,
Page 489; (b) 7.89 acres described in Volume 3900, Page 246; (c) 20.0 acres described
in Volume 6037, Page 352, leaving a residue of 150.07 acres as described in 1943. Due

. to subsidence and other forces, the residue of this tract as surveyed in May 2011 isa -
total of 20.72 acres (described as tracts: Residue Areas One, Two, Three, Four and

" Five) which combined with the 0.742 acres yields a total acreage 0f 21.462, and being

more particularly described by metes and bounds on Exhibit "A" attached hereto.

Reservations and Exceptions to and from Conveyance and Warranty: (1) The vendor"s lien
* included herein and Deed of Trust lien under the above indicated Deed of Tiust

- associated with this transaction; and, (2) the reservations and exceptions indicated and-
described on Bxhibit “B” attached hereto; and, (3):

"GRANTEE IS TAKING THE PROPERTY IN AN ARM’S-LENGTH AGREEMENT-

BETWEEN THE PARTIES. THE CONSIDERATION WAS BARGAINED ON THE BASIS
OF AN “AS IS, WHERE IS TRANSACTION AND REFLECTS THE AGREEMENT OF THE
PARTIES THAT THERE ARE NO REPRESENTATIONS OR EXPRESS OR IMPLIED

WARRANTIES. GRANTEE HAS NOT RELIED ON ANY INFORMATION OTHER THAN -
GRANTEE’S INSPECTION.

GRANTEE - RELEASES GRANTOR FROM LIABILITY FOR ENVIRONMENTAL
PROBLEMS AFFECTING THE PROPERTY, INCLUDING LIABILITY (1) UNDER THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY
ACT (CERCLA), THE RESOURCE CONSERVATION AND RECOVERY ACT (RCRA),
THE TEXAS SOLID WASTE DISPOSAL ACT, AND THE TEXAS WATER CODE; OR {2)
ARISING AS THE RESULT OF THEORIES OF PRODUCT LIABILITY AND STRICT
LIABILITY, OR UNDER NEW LAWS OR CHANGES TO EXISTING LAWS ENACTED
AFTER THE EFFECTIVE DATE OF THE PURCHASE CONTRACT THAT WOULD
OTHERWISE IMPOSE ON GRANTORS IN THIS TYPE OF TRANSACTION NEW
LIABILITIES FOR ENVIRONMENTAL PROBLEMS AFFECTING THE PROPERTY. THIS
RELEASE APPLIES EVEN WHEN THE ENVIRONMENTAL PROBLEMS
AFFECTING THE PROPERTY RESULT FROM GRANTOR’S OWN NEGLIGENCE
OR THE NEGLIGENCE OF SELLER’S REPRESENTATIVE.

Grantor, for the Consideration and subject to the Reservations and Exceptions to and from
Conveyance and Warranty, grants, sells, and conveys to Grantee the Property, together with all
and singular the rights and appurtenances thereto in any way belonging, to have and to hold it to
Grantee and successors, and assigns forever. Grantor binds Grantor and Grantor’s successors to
warrant and forever defend all and singular the Property to Grantee and Grantee’s successors,



and assigns against every person whomscever lawfully claiming or to claim the same or any part
thereof when the claim is by, through, or under Grantor but not otherwise, except as to the
Reservations from Conveyance and the Exceptions to Conveyance and Warranty.

Lender at Grantee’s requests, has paid in cash to Grantor that poriion of the purchase price of the
Property that is evidenced by the Note. The first and superior vendor’s lien against and superior

title to the Property are retained for the benefit of the Lender and are transferred to the Lender
without recourse against Grantor.

When the context requires, singular nouns and pronouns include the plural.

Big Star Barge & Boat Company, Inc., Houston International Terminal, Inc.
a Texas cgrporation a Texas corporation
By: d’r - W By: w#r(ﬁ;zr'

“J ay¥’'W. Roberts, President J(y W. Roberts, President

Grantee accepts the deed and consents to its form and substance. Grantee acknowledges that the
terms of the deed conform with Grantee’s intent and that they will control in the event of any
conflict with the contract Grantee signed regarding the Property described in the deed. Grantee
agrees to the obligations imposed on Grantee by the terms of the deed

San Jacmto Rlver ¥ ieet LL.C,,

Pnntedl nanfe {,\)(I(mm. . THeT F-T SR
Title: VV\au-.%,-w:

{Acknowledgments)

STATE OF TEXAS §
COUNTY OF BRAZORIA §

This instrument was acknowledged before me on the {1} 'H" day of August, 2011, by Jay W.

Roberts, as President of B1g Star Barge & Boat Company, Inc., A Texas corporation, in the name
of and agbebaliudasid ontrrAtos )

';VD‘, JE ! .
) e st o Plpsder
e : Commission Expires: §
) G W 01/20/2014 Notary Puﬁhc State of Texas
0 ”#///f/f”ff‘”ffffff

This instrument was acknowledged before me on the | [44" day of August, 2011, by Jay W.

Roberts, as President of Houston International Terminal, Inc., A Texas corporation, in the name
of and on behalf of said corporation.

R SIS RIS SRS Oﬂt ) m‘/
JERI LARSON :

P -

* @\ Notary Public, State of Texas § Notary Fﬁblic, State of Texas
§ AI)S) My Commission Expres:
E T 01/20/2014 3
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This ins Wﬁ cknowledged before me on the / / %day of August, 2011, by E@ﬁ Q
ﬁﬂ%ﬁ/@f San Jacinto River Fleet, L.L.C., A Texas
1im1ted liabifity comi)any, in the name of andon behalf of said limited liabili .

o o P o T ot o o e N S AT
g 5 -u,( JERI LARSON
8G Notayﬁ:bi&:,SlataofToxae
PN 4»? My Commission Expires:
Sveo-* 0172012014

Prepared in the law office of:
William L. H. Morgan, Jr.
12815 Gulf Freeway

Houston, Texas 77034
281-481-5807



EXHIBIT A
TO THE SPECIAL, WARRANTY DEED
| FROM
BIG STAR BARGE & BOAT COMPANY, INC.
TO SAN JACINTO RIVER FLEET, LLC

STATE OF TEXAS §
COUNTY OF HARRIS §

Field notes describing a total of 21.462 acres of land out of the J. T. Harrell
Survey, Abstract 330, being 0.742 acre tract out of a called 80 acre tract described in
Volume 2821, Page 313 and the residue of a called 190.8 acre tract described in
Volume 1297, Page 16 of the Deed Records of Harris County, Texas, November 15,
1943, being 190.8 acres save and except (a) 12.84 acres described in Volume 1662,
Page 489; (b) 7.89 acres described in Volume 3900, Page 246; (c) 20.0 acres described
in Volume 6037, Page 352, leaving a residue of 150.07 acres as described in 1943. Due
* to subsidence and other forces, the residue of this tract as surveyed in May 2011 is a

total of 20.72 acres (described as tracts: . Residue Areas One, Two, Three, Four and
Five) which combined with the 0.742 acres yields a total acreage 0£21.462.

All bearings, dxstances and acreages are grid and are referenced to the State Plane
. Coordinate System, NAD 83, Texas South Central Zone, U. S. survey feet. The -
mapping angle is +01°55°33” and the combined scale factor is 0.999899660. On shote
boundaries, points were placed on the line of méan high water and lines connecting -

them are meander lines.. The gauge at Lynchburg (NOAA 87707331) was utlhzed as
the pnmary gauge for this pro;ect

~ RESIDUE AREA ONE plus 0.742 ACRES

. BEGINNING at a 5/8” iton rod found at the southeast corner of the said 80 acre
tract described in Volume 2821, Page 313, also being the southwest corner of the herein
described tract of land and being the southwest corner of the tract described as Residue
One. This iron rod is in the north right-of~way of Interstate Highway 10 as established
in the said (a) 12.84 acres described in Volume 1662, Page 489 and has a state plane
coordinate value of N:13,857,921.12 and E: 3,215,10791.

THENCE with the east line of the called 80 acre tract N02°31°54”W, 484.34 feet
t0 a ¥4 iron rod 5502’ set at the southeast corner of the said 0.742 acre tract out of the
said called 80 acre tract, also being in the west line of the said 190.8 acre tract. From
said iron rod an existing chain link fence corner bears S20°03°06”E 2.65 feet.

THENCE 8 87°32°27”W 100.00 feet to an iron rod found with cap stamped
2068°.

THENCE N 02°31°54" W with the west line of the said 0.742 acres 323.20 feet

to a ¥4” iron rod set with cap “5502” at the northwest corner of the herein described
0.742 acre tract,



- THENCE N 87°32°27”E 100.00 feet to a ¥5” iron rod set ‘5502’ in the west line
of the said 190.8 acre tract, also being the east line of the said 80 acre iract and the

northeast corner of the herein described 0.742 acre tract. From said iron rod an existing
chain link fence corner bears S11°32°08”E 3.28 feet.

THENCE N 02°31°54” W with the west line of the said 190.8 acre tract and the
west line of Residue One iract, also being the east line of the said 80 acre tract, at
105.03 feet pass a ¥4 iron rod set ‘5502 as reference, and continue for a total distance

of 145.03 feet to a point on the line of mean high water from which a chain link fence
post bears N40°23°08”E 1.74 feet. '

THENCE with the line of mean high water the following meanders:

L1 N53°58"11"E 82.79 feet;
L2 N65°10’44"E 28.54 feet;
L3 N25°48°47"°E 26.85 feet; -
14 588°15°09”E 41.32 feet;
LS . S21°30°35"E 36.86 feet;
L6 N87°55’44"E 74.71 feet;
L7 873°48°40”E . 35.76 feet;
L8 S02°11°01”E 183.58 feet;
1.9 S02°12°39"W 267.80 feet;
L10 S27°57°09"E -5.12 feet;
Lil  S45°26°57°E 15.69 feet;
"L12  S61°42°32”E. 175.82 feet;
L13° N56°50°44"E - 9495 feet;
L14 NS52°19’13"E 179.58 feet;
- LI5. S79°27°52"E 14,88 feet;
L16 NO0°3700"W 27,60 feet;
L17 N15°29°28"E 41.88 feet;
L18 NO1°36’53"E 294.82 feet;
L19  N20°20°17E 44,72 feet;
L20 NB86°09°'14”E 77.82 feet;
L21 839°13’12"E 4041 feet;
122 N73°31°36”E 31.98 feet;
L23 N49°52’20”E 30.97 feet;
124 8§74°27°25E 32.95 feet;
125 S838°47°57°E 73.14 feet;
L26 822°50°S0”E 66.58 feet;
127 S33°02°30”E 69.03 feet;
128 S13°15°147E 87.74 feet;
129 S12°27°06"E 86.91 feet;
L30 S35°50°06”E 80.51 feet;
L31 S07°52°21"E 89.97 feet;
132 S23°19°20"W 49.33 feet;
L33 S81°19°59”W 5043 feet;
L34 S67°18°15"W 78.63 feet;
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L35 S40°10°19"W 46.49 feet;

L36 S15°55°28"W 69.84 feet,;
L37, SO03°17’11"E 72.55 feet;
138 S14°05°38"W - 83.40 feet;
L39 §76°32°S52"W 51.28 feet;
LAD  S29°20°36"W 81.87 feet;
L4l S71°41°00"W 109.37 feet;
1A2  842°4730"W 131.08 feet;
L43 S65°25°31"W 76.49 feet;
144 N78°14°08"W 65.08 feet;

145 S64°42°47°W 14.56 feet to a point at the intetsection of the line of mean
high water with the north right-of-way line of Interstate Highway 10,

THENCE with a portion of a corve having a radius of 1910.00 feet and a central
angle of 49°45°00”, the chord of which bears N79°13'10”W 432.24 feet to the PLACE
OF BEGINNING of this portion of description containing 0.742 and 17.55 acres
(Residue Area One) for a total acreage described of 18.292 acres.

RESIDUE AREA TWO:

BEGINNING on the line of meén hlgh water at state plane coordinate value
N:13,859,605.46 and E:3,216,797.72.

THENCE with the line of mean high water tIte following meandets’

146 N04°23°08”E 18.98 feet;
147 S82°16’28"E ~ 89.71 feet;
1AR  S19°43°42"W 32.88 feet;
‘149 S65°41°417E . 2840 fest; -
- L50 WNO09°21°37"E . 40.41 feet;
151 S86°S4’18"E . 13.89 feet; .
"L52 S66°S8°16"E © 99.64 feet:
L53  S854°17°52"W - 62.10 feet;
154 881°28°45"W 69.45 feet;
LS55 N68°19°32"W 53.83 feet;
L56 N37°42°10"W 78.73 feet to the PLACE OF BEGINNING, contammg
0.28 acre of land.
RESIDUE AREA THREE:

BEGINNING on the line of mean high water at state plane coordmate value
N:13,858,992.69 and E:3,218,011.53.

THENCE with the line of mean high water the following meanders:

L57 NO01°47°03"E 80.55 feet;
158 N52°11°03"E 28.27 feet;
L59 862°02°30"E 61.75 feet;
160 S57°11°44”E 75.55 feet;
161 S67°16’18"E 72.06 feet;
162 S52°00°45"E 123.97 feet;



Le3

S50°30°21"E 109.26 feet;
Lo4. S31°30°147E 154.37 feet;
L65S  830°53’18"W 73.65 feet;
L66  S15°54°02"E 60.81 feet;
L67 S13°39°18"W 81.38 feet;
L68  S20°2029"W 78.12 feet;
L69 N76°3021"W 33.51 feet;
L70  'N09°09"14"W 66.49 feet;
L71 NO1°11°45"W 104.97 feet;
L72 N16°34’16"W 145.29 feet;
L73  N61°03°52"W 124.86 feet;
L74 N45°12°33"W 96.25 feet,
L75 N73°23°12°W 113,92 feet;
L76 N33°07°13"W 37.65 feet;
L77 N14°08'33"W 42.60 feet to the PLACE OF BEGINN]NG conta1mng
2.02 acres of land.
RESIDUE AREA FOUR

BEGINNING on the line of ineari high water at state plane coordmaie value

N: 13,858,637.53.and E: 3,218,521.32,

THENCE with the line of mean high water the followmg meanders _

- L78

" 544°27°20"E’ 51.35 feet;
S L79  S17°04°32°E 124.37 feet;
L80 S13°01°37"E 156.51 fect;
181 815°37°52°W 24.00 feet;
182 Ni2°37°35"W 151.14 feet;,
183 N38°5727"W 92.00 feet; ' :
184 N39°32'35"E 19.05 feet to the PLACE OF BEGINNING containing
0.07 acres of land.
RESIDUE AREA FIVE:

BEGINNING at a %” iron pipe at the southwest corner of said 20 acre tract
described in Volume 6037, Page 352, also being the southeast corner of the herein
described Residue Area Five. Said iron pipe is in the north right-of way of Interstate

Highway 10 and has a state plane coordinate value of N 13,857,338.33 and E:
3,216,627.00.

THENCE with the northerly right-of-way of Interstate 10 N64°25°13"W

931.17 feet to the PC of a curve having a radius 0£1910.00 feet and a central angle of
49°45°00".



THENCE with a portion of said curve the chord of which bears N66°26’37"W

131.58 feet to the intersection of the said ROW line with the line of mean high water.
THENCE with the line of mean high water the following meanders:

187 S86°01°39”E 51.59 feet;

L88 S82°36’07°E 35.73 feet;

L89 865°57°00"E 105,54 feet;

190 S60°36°12"E 55.64 feet;

191 S45°17'18"E 71.68 feet;

L92  S65°30°45"E 113.80 feet;

193 S77°10°41”E 262.44 feet;

1.94 ~ NB86°48’54”E 63.72 feet;

195 S10°56’39"W 33.03 feet;

196 §59°22°32"E 190.86 feet;

197 S71°17°43"E 23.64 feet;

198 S71°38°07°E 48.95 feet; - ’

199  S21°25°41”E 76.46 feet to the PLACE OF BEGINNING, containing

0.80 acres of land.



EXHIBIT B
TO THE SPECIAL WARRANTY DEED
FROM
BIG STAR BARGE & BOAT COMPANY, INC,
TO SAN JACINTO RIVER FLEET, LL.C

Reservations and exceptions:

Rights of Parties in possession. (OWNER POLICY ONLY)

Pipe line easement granted to Humble Pipe Line Company; as set forth and evidenced by

instrument(s) filed for record under Harmris County Clerk's File No(s). B-119504.
(Volume 3900, Page 246)

Easement granted to Houston Lighting & Power Company as set forth and described by
instrurment(s) filed for record under Harris County Clerk's File No(s). T-023761

Pipeline easement granted to Humble Oil & Refining Company, by instx’umenf(s)
recorded in Volume 934, Page 485 of the Deed Records of Harris County, Texas.
(Defined under Harris County Clerk's File No. C-217233)

Right-of-way granted to Humble Pipe Line Company, by instrument(s) recorded in

Volume 1068, Page 112 of the Deed Records of Hams County, Texas. (Deﬁned under
Harris County Clerk's File No. C-150379)

Pipeline easement granted to Humble Pipe Line Company, by mtrument(s) ﬁled for
record under Harris County Clerk's File No(s). C-775373.

Easement grantéd to Houston Lighting & Power Company as set forth and evidenced bﬁr
instrament(s) filed for record under Harris County Clerk's File No(s). G-654979.

Easement for ingress and egress as set forth and evidenced by mstrument(s) ﬁled for
record under Harris County Clerk's File No(s). G-654979.

All oil, gas and other minerals as set forth in instrument(s) recorded in Volume 452 Page

. 339, of the Deed Records of Harris County, Texas. (Title to said interest not checked
subsequent to its date of execution.)

All oil, gas and other minerals as set forth in instrument(s) recorded in Volume 441, Page

299, of the Deed Records of Harris County, Texas. (Title to said mterest not checked
subsequent to its date of execution.)

All oil, gas and other minerals as set forth in instrument(s) recorded i in Voiume 437, Page

591, of the Deed Records of Harris County, Texas. (Title to said mterest not checked
subsequent to its date of execution.)

All oil, gas and other minerals as set forth in instrument(s) recorded in Volume 452, Page

336, of the Deed Records of Harris County, Texas. (Tifle to said interest not checked
subsequent to its date of execution.)

All oil, gas and other minerals as set forth in instrument(s) recorded in Volume 440, Page

120, of the Deed Records of Harris County, Texas. (Title to said interest not checked
subsequent to its date of execution.)
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All oil, gas and other minerals as set forth in instrument(s) recorded in Volume 793, Page

602, of the Deed Records of Harris County, Texas. (Title to said interest not checked
subsequent to its date of execution.)

1/16"™ of all oil, gas and other minerals as set forth in instrument(s) filed for record under

Harris County Clerkts File No(s) B-119504. (Title to said interest not checked
subsequent to its date of execution.)

All oil, gas and other minerals as set forth in instrument(s) filed for record under Harris
County Clerk's File No(s) D-165288, D-168046, D-057648, D-057649, D-057650, D-

057651 and D-324812. (Title to said interest not checked subsequent to its ddte of
execution.)

The terms conditions and stipulations of that certain mineral lease(s) filed for record

under Harris County Clerk's File No(s). L-646620. (Title to said lease not checked
_subsequent to its date of execution.)

All oil, gas and other minerals as set forth in instrument(s) recorded in Volume 2541,
Page 315, of the Deed Records of Hairis County, Texas. (Title to said interest not
checked subsequent to its date of execution.)

The terms, conditions and stlpulatmns of that certain miineral lease(s) filed for record

under Harris County Clerk's File No(s). C—349921 (Title to said lease not checked
subsequent to its date of executlon )

All oil, gas and othér minerals as set forth in mstrument(s} recorded in Volume 959, Page

- 457, of the Deed Records of Harris County, Texas. (Title to said interest not checked
subsequent to its date of execution.)

All oil, gas and other minerals as set forth in instrument(s) recorded in Volumne. 1160 ‘
Page 547, of the Deed Records of Harris County, Texas. {T1tle to said interest not
checked subsequent to its date of execution.)

The teims, conditions and st;pulattons of that certain mineral lease(s) ﬁlsd for record

under Harris County Clerk's File No(s). L-166983. (Title to said lease not checked
subsequent to its date of execution.)

The terms, conditions and stipulations of that certain mineral lease(s) filed for record

under Hamris County Clerk’s File No(s). X-253212.(Title to said lease not checked
subsequent to its date of execution.)

Any and all unrecorded leases and/or rental agreements, with nghts of tenants in
possession.

Intentionally deleted.

This company shall have no liability for, nor responsibilify to defend, any part of the
property described herein against any right, title, interest or claim (valid or invalid) or any
character had or asserted by the State of Texas or by any other Government or
Governmental Authority or by the public generally (1) in and to portions of the above
described property which may be within the bed, shore or banks of a perennial stream or
lake navigable in fact or in law or within the bed or shores or the beach adjacent thereto

11
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of a body of water affected by‘the ebb and flow of the tide; and (2) in and to portions of
the above described property which may be between the water's edge and the line of

. vegetation on the upland or for any claim or right of ingress thereto or egress therefrom.

This Company shall have no liability for, nor responsibility for, nor responsibility to
defend any part of the property described against any right, title, interest or claim (valid
or invalid) of any character had or asserted by the State of Texas or by any Government
or Governmental Authority, or by the public, generally in or to any portions of the herein
described property that may lie within the bed of the San Jacinto River, and further, this
Company does not guarantee changed in the boundaries of subject property caused by the
forces of erosion, accretion and/or avulsion.

‘Intentionally deleted.

This examination includes the following: that the Underwriter guidelines have been-
checked to allow a T-19 Endorsement to be 1ssued, subject to the payment of assessments
having been paid, the release of right of first refusal if required above. However, su‘hject

- to Underwriter approval of encroachments’ or v1olat10n of restrictions if any shown on

survey. .

Chain link fence encroaches 291" into tract on sou‘th, as ewdenced by survey dated May

2011 prepared by Nedra J. Foster, Regxstered Professional Land Surveyor No. 5502. ‘
ﬂlboards, access gates, pipeline ¢ signs, barge anchors and drain; as evidenced by survey

dated May 2011, prepared by Nedra J. Foster, Reg1stered Professmnai Land Surveyor,
No, 5502. .

Vananoe between fence line(s) and property line(s), as evidenced by survey dated May _
2011, prepared by Nedra J. Foster, Registered Professional Land Surveyor No. 5502.
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Captain Jack Roberts - November 14, 2005

Page 2
1 (Beginning of audiotape.)
2 MS. ALDRIDGE: QOkay. B&And you're awaye that
3 we're taping, so you don't mind that we're taping, right?
4 CAPTAIN ROBERTS: ©Not at all.
5 MS. ALDRIDGE: Okay. This is Barbara
6 Aldridge with the EPA and I'm in Pearland, Texas,
7 interviewing Captain Jack Roberts and this is concerning
8 the San Jacinto River waste pit site, and today is November
9 14th, 2005. And I'm going to ask Captain Jack, would you
10 pleage identify yourself and your current address, please.
11 CAPTAIN ROBERTS: Okay. My name is Jack
12 Roberts and I live at [ (6) (D) (6)(b) | Texas
13 77581.
14 MS. ALDRIDGE: Okay. We're loocking at an
15 aerial photograph of the area that we're c¢alling the
16 San Jacinto River waste pit site and -- )
17 CAPTAIN ROBERTS: Well, I -~ I think that if
18 we can identify that, I think that we're discussing the
19 Magenis waste gite --
20 MS. ALDRIDGE:  Right.
21 CAPTAIN ROBERTS: -~-- not my -- my property --
22 MS. ALDRIDGE: Uh-huh.
23 CAPTAIN ROBERTS: -- just the Magenis
24 property.
25 MS. ALDRIDGE: Right. And we're calling it
Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201
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Captain Jack Roberts November 14, 2005

Page 3

1 -- the EPA's name for it and the State of Texas name for it
2 is the San Jacinto River Waste Pit Site.

3 CAPTAIN ROBERTS: Okay.

4 MS. ALDRIDGE: Yes, it does comprise of

5 twenty acres that we'll call the Magenis property.

6 CAPTAIN ROBERTS: Yes.

7 MS. ALDRIDGE: Okay. I just want to make

8 clear that we're talking about the same piece of land here.
9 Okay. What is your connection with the Magenis property?
10 CAPTAIN ROBERTS: I have no connection with
11 the Magenis property except my land adjoins it.
12 MS. ALDRIDGE: Okay. You have -- your land
13 adjoins 1t?

14 CAPTAIN ROBERTS: Yes. On the north and west
15 side --
16 MS. ALDRIDGE: Okay.
17 CAPTAIN ROBERTS: -- and the San Jacinto
18 River is on the east side and the feeder road is on the
19 south gide.
20 MS. ALDRIDGE: Okay. And what year was it
21 that you obtained your property and came to be the neighbor
22 of this property?

23 CAPTAIN ROBERTS: About 1972.

24 MS. ALDRIDGE: ©Okay. At that time what was
25 your understanding of the use of the Magenis property?

Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201
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Captain Jack Roberts November 14, 2005

Page 4
1 CAPTATIN ROBERTS: I had no idea what it was
2 being used for at that time when I bought it.
3 MS. ALDRIDGE: Okay. And when did you become
4 to be aware that there was anything going on with the
5 Magenis property?
6 CAPTAIN ROBERTS: Hell, I saw barges coming
7 in and out periodically underneath the bridge and -- and I
8 -- as a marine surveyor, because that's what my vocation
S was before I retired, I was told by the Home Insurance
10 Company to survey a barge that the -- a Pagadena plant and
11 Champion Paper, which was Champion Paper then and it -- the
12 barge had sunk over the weekend to represent them as a --
13 as a surveyor on handling the loss.
14 MS. ALDRIDGE: Uh-huh.
15 CAPTAIN ROBERTS: And then later on I was
16 called by the Home Insurance Company, I believe it was
17 Home, to -- to handle the barge that had broken loose from
18 this property and hit the I-10 bridge.
19 MS. ALDRIDGE: Okay. So when you said barges
20 were coming, what direction were they coming from?
21 CAPTAIN ROBERTS: Well, they were coming from
22 the south -- from -- this is the San Jacinto -- or the
23 Houston ship channel over here --
24 MS. ALDRIDGE: Uh-huh.
25 CAPTAIN ROBERTS: ~-- and this is north.
Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201
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Captain Jack Roberts November 14, 2005

Page 5
1 MS. AIDRIDGE: Uh-huh.
2 CAPTAIN ROBERTS: The direction they were
3 coming, they would come from Pasadena down the Houston ship
4 chénnel to the San Jacinto River up to Lynchburg underneath
5 the bridge and tie up and bunk in at this area there.
6 MS. ALDRIDGE: Okay.
7 CAPTAIN ROBERTS: Actually, I thought it was
8 a spoil pit they were bumping into.
9 MS. ALDRIDGE: Uh-huh. And what year was
10 that when you were --
11 CAPTAIN ROBERTS: I --
12 MS. ALDRIDGE: -- at the job as --
13 CAPTAIN ROBERTS: -- I've gone -- Barbara,
14 I've gone through my files. I've moved my office three
15 times since that time. I don't have any records at all on
16 it.
17 MS. ALDRIDGE: Uh-huh.
18 CAPTAIN ROBERTS: I'd have to go back and
19 talk with friends who had shifted the barges around and I
20 don't ~- I don't have any idea, but I know it was a long
21 time ago.
22 MS. ALDRIDGE: Okay. Can you take a -- just
23 a guess? In the '70s8? In the '80g?
24 CAPTAIN ROBERTS: Oh, I would say the late
25 '70s, vyes.
Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201
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Captain Jack Roberis November 14, 2005

Page 6
1 MS. ALDRIDGE: In the late '70s. Okay.
2 Okay. So we've talked about Magenis property. The
3 company's name was Magenis Industrial Maintenance
4 Corporation?
5 CAPTAIN ROBERTS: Yes.
6 MS. ATLDRIDGE: Can you tell us anything about
7 ‘this company?
8 CAPTAIN ROBERTS: Well, I -- {coughs} excuse
S me. I knew Virgil Magenis had owned the company and he
10 belonged to the country club here where I live and he had
11 his office in Pearland. He later bought the Bail Bottém
12 Foundation {phonetic).
13 MS. ALDRIDGE: Uh-huh.
14 MS. RUSSELL: Virgil died some years back and
15 that's all I ever knew about him. I had seen him at social
16 events at the country club, but --
17. MS. ALDRIDGE: Uh-huh.
18 CAPTAIN ROBERTS: -~ but I never met him
19 professionally in any place.
20 MS. ALDRIDGE: Uh-huh. Okay. So your only
21 familiarization with the Magenis -- oops -- with the
22 Magenis company is that because this property was next to
23 your property?
24 CAPTAIN ROBERTS: That's correct.
25 MS. ALDRIDGE: Okay. Okay. Besides Virgil
Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201
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Captain Jack Roberts

November 14, 2005
Page 7

2 that were involved with that company?

6 still around?

12 his name.

13 MS. ALDRIDGE: Uh-huh.

15 nephew --

16 MS. ALDRIDGE: Uh-huh.

21 at TCEQ.

24 office in Houston.

19 MS. ALDRIDGE: Uh-huh. Okay.

25 MS. ALDRIDGE: Right. Okay.

1 Magenig, do you know any of the other names of the people

3 CAPTAIN ROBERTS: There was a fellow, his
4 name is Roland. He's Virgil -- Virgil Magenis' nephew.
5 MS. ALDRIDGE: Uh-huh. Do you know if he's

7 CAPTAIN ROBERTS: I have no idea.

8 MS. ALDRIDGE: Okay.

9 CAPTAIN ROBERTS: His name is in my --

10 MS. ALDRIDGE: Oh, in your letter to...
11 CAPTAIN ROBERTS: Ro- -- Roland Magenis is

14 CAPTAIN ROBERTS: That's Virgil Magenis’

17 CAPTAIN ROBERTS: -- but I just said in my

18 letter that Virgil passed away several years back.

And we're

20 referring to your June 2nd, 2005 letter to Marshall Cedilot

22 CAPTAIN ROBERTS: I sent it to Bill Warden at

23 Harris County and I gent it to Catherine Sherman at TCEQ's

So besides

Esquire Deposition Services 1700 Pacific Avenue, Suite 4750
Phone: (214) 257-1436 (800) 852-9737

Dallas, Texas 75201
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Captain Jack Roberts November 14, 2005

Page 8
1 Roland and Virgil, can you think of any other names --
2 CAPTAIN ROBERTS: No, I --
3 MS. ALDRIDGE: -- that were involved with the
4 company Magenis?
5 CAPTAIN ROBERTS: -- I never met anyone. I

6 was just looking through my file here and here's a letter

7 that -- from Texas Water & Pollution I guess which is now
8 TCEQ --

) MS. ALDRIDGE: Right.
10 CAPTAIN ROBERTS: -- dated July the 29th of

11 1956. I gsent this to them.

12 MS. ALDRIDGE: No, that loocks like '66.

13. ] CAPTAIN ROBERTS: 1966.

14 MS. ALDRIDGE: Right. Uh-huh.

15 CAPTAIN ROBERTS: So they were -- they were

16 in operation at this site at that time.

17 MS. ALDRIDGE: Right.
18 CAPTAIN ROBERTS: And they were getting ready
19 to close -- obviously, they were getting ready to close us

20 downt because he later moved his operation to a place in
21 Galveston Bay down -- West Galveston Bay.

22 MS. ALDRIDGE: Uh-huh. So at one point you

23 believe he quit using this site here?

24 CAPTAIN ROBERTS: Yeg, I think that was
25 probably about the time that he -- he wrote this letter and
Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201
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Captain Jack Roberts

November 14, 2005
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1 he was trying to drain the --
2 MS. ALDRIDGE: Uh-huh.
3 CAPTAIN ROBERTS: -- the --- the pit --
4 MS. ALDRIDGE: Uh-huh.
5 CAPTAIN ROBERTS: -- out, so he could abandon
6 the pit or gell the property.
7 MS. ALDRIDGE: Uh-huh. So like in the late
8 '60s?
9 CAPTAIN ROBERTS: Yeah, '66.
10 MS. ALDRIDGE: Uh-huh.
11 CAPTAIN ROBERTS: He calls it a holding pond.
12 MS. ALDRIDGE: Uh-huh. All right. Okay. So
13 ags far as you know, when did Magenis cease to operate at
14 this site or cease to bring the barges --
15 CAPTAIN ROBERTS: I -- I don't -- I don't
16 recall.
17 MS. ALDRIDGE: You don't recall?
18 CAPTAIN ROBERTS: Huh-uh.
19 MS. ALDRIDGE: When did you become aware that
20 this property next to yours was abandoned or no longer in
21 use?
22 CAPTAIN ROBERTS: All‘I know -- you know,
23 being in and out of there periodically that it wasn't being
24 used for anything. In my aerial photographs I had taken
25 pericdically, I didn't see any activity going on.
Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201
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1 MS. ALDRIDGE: Uh-huh. Okay. Okay. In your
2 letter to TCEQ, you mentioned that the Magenis property was
3 acquired for the purpose of storage of waste slough from

4 Champion Paper in Pasadena. What's the source of that?

5 CAPTAIN ROBERTS: Just having gone to

6 Pasadena and handled the loss that was there and view there
7 -- they had an ogger (phonetic) that was being used to pull
8 the scrap paper out --

9 MS. ALDRIDGE: Uh-huh.

10 CAPTAIN ROBERTS: =-- and to load it into the
11 barge with -- with oggers.

12 MS. ALDRIDGE: TUh-huh. 8o do you know who

13 acquired the property and -- and when?

14 CAPTAIN ROBERTS: After Magenis?

15 MS. ALDRIDGE: Uh-huh.

16 CAPTAIN ROBERTS: No, I didn't know this

17 until I think someone, during my correspondence, said Waste
18 Management --

19 MS. ALDRIDGE: Uh-huh.

20 CAPTAIN ROBERTS: -- in fact, I talked to

21 Magenis when this came about. I was a little concerned

22 about my property because they said there might be some

23 contamination on my property.

24 MS. ALDRIDGE: Uh-huh.

25 CAPTAIN ROBERTS: And so I called Magenis and
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1 the lady referred me to her attorney.
2 MS. ALDRIDGE: Uh-huh.
3 CAPTAIN ROBERTS: And he said that they no --
4 just very abruptly said that they no longer owned that
5 property and this was in the last year or so.
6 MS. ALDRIDGE: Oh, okay. ©So as far as, say,
7 Champion Paper and the barges, what kind of route -- if
8 there was a barge coming from the paper facility, would it
9 come this route, too?
10 CAPTAIN ROBERTS: Yes. That's --
11 MS. ALDRIDGE: This part of the river?
12 CAPTAIN ROBERTS: So ag far as I know, that's
13 the only the place you got any -- any product from.
14 MS. ALDRIDGE: Uh-huh. And how far away is,
15 say by water, is the Champion facility?
16 CAPTAIN ROBERTS: Probably seven miles.
17 MS. ALDRIDGE: Okay. So they would have come
18 -up the ship channel this way?
19 CAPTAIN ROBERTS: Down the ship channel.
20 MS. ALDRIDGE: Down.
21 CAPTAIN ROBERTS: Down the south, down this
22 ship channel to the San Jacinto River --
23 MS. ALDRIDGE: Uh-hubh.
24 CAPTAIN ROBERTS: -~-- and made a left turn at
25 the fork -- at the fork --
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1 MS. ALDRIDGE: ©Oh, okay.

2 CAPTAIN ROBERTS: -- and come up -- the

3 San Jacinto River is down here, down to the south.

4 MS. ALDRIDGE: Uh-huh.

5 CAPTAIN ROBERTS: Lynchburg Ferry comes

6 across here and the San Jacinto Monument is over here --

7 MS. AIDRIDGE: Uh-huh.

8 CAPTAIN ROBERTS: -- underneath the bridge.

9 MS. ALDRIDGE: We can probably see this a
10 little better.

11 CAPTAIN ROBERTS: Okay. Well, that's --

12 okay. This -- the San Jacinto River is right here. This
13 doesn't --

14 MS. ALDRIDGE: Uh-huh.

15 CAPTAIN ROBERTS: -- show the Houston ship

16 channel.
17 MS. ALDRIDGE: Oh, okay. That's down here?
18 CAPTAIN ROBERTS: Uh-huh.

19 MS. ALDRIDGE: Okay.
20 CAPTAIN ROBERTS: To the south.

21 MS. ALDRIDGE: Uh-huh. So it would come out
22 the Houston ship channel gnd then head up the river?

23 CAPTAIN ROBERTS: Head up the river and went
24 underneath the bridgegapd tied it up to -- on the port side
25 of...
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1 MS. ALDRIDGE:

3 company, right?

4 : CAPTAIN ROBERTS:
5 MS. ALDRIDGE:

6 CAPTAIN ROBERTS:
7 MS. ALDRIDGE:

8 by -~

9 CAPTAIN ROBERTS:

10 based on what they told me.

11 MS. ALDRIDGE:

17 more about those?

24 MS. ALDRIDGE:

25 CAPTAIN ROBERTS:

Okay.

Okay.

So when you say, "Waste

2 Management, " you mean Waste Management incorporated the

Magenis -- no --

The Magenis --

-- Waste --

-- property being acquired

I assumed it to be acquired

All right. Back to the

12 accidents you mentioned in your letter that you witnessed.

13 Okay. You witnessed two accidents or respected the under-
14 -- the insurance underwriters on two accidents?

15 CAPTAIN ROBERTS: Yes.

le MS. ALDRIDGE: Can you tell me little bit

i8 CAPTAIN ROBERTS: Well, the first one
19 occurred -- I don't remember exactly when, but it
20 occurred -- they had a barge -- they -- what they were

21 doing, they were bringing the barge in to Champion Paper

22 which is over on the south side of the Houston ship channel
23 in Pasadena right at the Pasadena underpass.

Uh-huh.

And they docking the barge
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1 there and then they had a ogger set up at the -- this slot
2 material paper, I guess, waste material, we call it waste,
3 whatever it was, would come ocut and they would bring it by
4 a belt and ogger up. Put the ogger ocut over the top of the
5 barge and then just let it proceed along.
6 One -- one weekend, apparently, somebody just
7 left the ogger running and left the barge there --
8 MS. ALDRIDGE: Uh-huh.
9 CAPTAIN ROBERTS: -- thinking that it would
10 automatically --
11 MS. ALDRIDGE: Uh-huh.
12 CAPTAIN ROBERTS: -- you know, f£ill itself
13 up. Well, it did. It filled itself up and it sank
14 and -- and that's when the in- -- the Home Insurance
15 Company called me.
16 MS. ALDRIDGE: Uh-huh.
17 CAPTAIN ROBERTS: BAnd the second occasion was
18 some years after that when they tied the barge up on the
19 Magenis property and it had strong winds and high tides and
20 it .washed it off and hit the bridge.
21 MS. ALDRIDGE: TUh-huh. 8o it was tied up
22 here on the Magenis property --
23 CAPTAIN ROBERTS: Yeg --
24 MS. ALDRIDGE: -- on --
25 CAPTAIN ROBERTS: -- on the property over on
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1 this side, on the north side.

2 MS. ALDRIDGE: O©Okay. Kind of on the

3 northeast side of it?

4 CAPTAIN ROBERTS: Uh-huh.

5 MS. ALDRIDGE: And then it hit the bridge

6 down here somewhere?

7 CAPTAIN ROBERTS: Down here right on that

8 corner.

9 MS. ALDRIDGE: Uh-huh.
10 CAPTAIN ROBERTS: I'm sure the State has
11 records of when this happened because they -- the barge

12 stayed there for three or four days.
13 MS. ALDRIDGE: Uh-huh.
14 CAPTAIN ROBERTS: They couldn't get a tug in
15 there to get it off.
16 - MS. ALDRIDGE: Uh-huh. Okay. 8o when you're
17 a marine surveyor, do you have to be licensed or certified
18 to do that --
19 CAPTAIN ROBERTS: No, there is --
20 MS. ALDRIDGE: -- at all?
21 CAPTAIN ROBERTS: -- no license in the State
22 of Texas for a marine surveyor.
23 MS. ALDRIDGE: Okay. But was that something
24 you commonly would do is...
25 CAPTAIN ROBERTS: I've been doing this since
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1 1955, yes.
2 MS. ALDRIDGE: Uh-huh. And then are you also
3 licensed or certified captain?
4 CAPTAIN ROBERTS: Yesg, I am.
5 MS. ALDRIDGE: So you've been around this
é area a long time?
7 CAPTAIN ROBERTS: Well, I've been in and out
8 of the Port of Houston since 1944.
9 MS. ALDRIDGE: Uh-huh.
10 CAPTAIN ROBERTS: BAnd I've been a resident of
11 Houston since 1855.
12 MS. ALDRIDGE: Okay. 8So you have lotg of

13 good, local knowledge. Okay. And then the name of the

14 insurance companies that you represented, you mentioned
15 Home --

16 CAPTAIN ROBERTS: The Home Insurance.

17 MS. ALDRIDGE: -- Insurance. Was that the

18 only one?

19 CAPTAIN ROBERTS: Yes.

20 MS. ALDRIDGE: Okay. Okay. We talked about
21 the accidents and -- okay. Okay. The other thing I want
22 to reference in your letter that you mention that you

23 personally-witnessed the barges being loaded and

24 discharged. So is that correct in that you witnessed

25 barges at the paper facility being loaded with material

Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201
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1 from there and then witnessed the same barge or barges --
2 CAPTAIN ROBERTS: Being dis- --
3 MS. ALDRIDGE: -~ at the Magenis --
4 CAPTAIN ROBERTS: -~ discharged at the
5 Magenis pro;erty.
6 MS. ALDRIDGE: Okay. Can you -- do you have
7 any dates on that --
8 CAPTAIN ROBERTS: No.
9 MS. ALDRIDGE: -- approximate dates? In the
10 1708? In the 'BOsé
11 CAPTAIN.ROBERTS: Well, I would say probably
12 based on the letters that ~- water control board's letter
13 maybe it was prior to that.
14 MS. ALDRIDGE: Uh-huh.
15 CAPTAIN ROBERTS: Because they had been
16 operating at that time and now they're getting ready to
17 shut this operation down. So based upon that, looking back
18 on it, it would have probably been in the mid-60s that
1s those accidentg happened.
20 MS. ALDRIDGE: Uh-huh.
21 CAPTAIN ROBERTS: You know, I get that
22 reference from -- I would say --
23 MS. ALDRIDGE: Uh-huh. Okay. But -- but
24 witnessing the barges themselves would that have been in
25 that same time period or --
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1 , CAPTAIN ROBERTS: Yes. Well, it would have
2 been prior -- prior to him asking to abandon the property
3 in 66,
4 MS. ALDRIDGE: Okay.
5 CAPTAIN ROBERTS: That's why I said probably,
6 I was in the -- in the date -- in the time frame.
7 MS. AILDRIDGE: Uh-huh.
8 CAPTAIN ROBERTS: Because judging from that
9 letter, he had been in operation in the '60s.
10 MS. ALDRIDGE: Right. Okay. But the letter
11 here from '66 is where the State was giving him permission
12 Lo release some water --
13 CAPTAIN ROBERTS: Uh-huh.
14 MS. ALDRIDGE: -- so --
15 CAPTAIN ROBERTS: Which is if -- if -- what
16 your contention is that it contaminated at that time and
17 that would have been contaminated water. It wasn't just
18 plain water.
19 MS. ALDRIDGE: Uh-huh.
20 CAPTAIN ROBERTS: I -- I can't imagine why it
21 -- of course, we didn't have the restrictions that we have
22 now --
23 MS. ALDRIDGE: Right.
24 CAPTAIN ROBERTS: -- modern times and pecple
25 were -- (inaudible) -- worked out.
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1 MS. ALDRIDGE: TUh-huh. Well, the -- Marshall

2 is doing some more fésearch to see if he can find any more

3 files back during this time pericd with the State, but T --

4 I don't know what he's come.up with, so --

5 CAPTAIN ROBERTS: Well, I'm -- I'm reasonably

6 certain that the -- the Maintenancé Department, the Texas

7 Highway Department, they keep track of what goes on with

8 that bridge.

9 MS. ALDRIDGE: Uh-huh. OCkay. But I mean, as
10 far as witnessing a barge being loaded by the paper cowmpany
11 and being unloaded here, was that also -- have been in the
12 late '60s, or -- 80 you -~
13 CAPTAIN ROBERTS: Probably the mid-60s based
14 upon that letter.

15 MS. ALDRIDGE: Okay. But you said you
16 acquired the site, the property next to the Magenis
17 property --
18 CAPTAIN ROBERTS: In the '72.
19 MS. ALDRIDGE: -- in '72°?
20 CAPTAIN ROBERTS: Right..
21 MS. ALDRIDGE: So just in your capacity as --
22 CAPTAIN ROBERTS: As a marine surveyor --
273 MsS. ALDRIDGE: -- a marine surveyor and
24 captain, you just were familiar with this whole area, not
25 necessarily because you were in the --
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1 CAPTAIN ROBERTS: No. No. I -- there's

2 several shipyards in this area gouth of the San Jacinto

3 bridge --

4 MS. ATDRIDGE: Uh-huh.

5 CAPTAIN ROBERTS: -~ the southwestern barge

6 fleet company and there's a channel shipyard over here.

7 MS. ALDRIDGE: Uh-huh.

8 CAPTAIN ROBERTS: As a marine surveyor, I was
9 in the area of periodically maybe once a week, maybe twice
10 a week --

11 MS. ALDRIDGE: Uh-huh.

12 CAPTAIN ROBERTS: -- going into the shipyards
13 and inspect barges and tugs and...

14 MS. ALDRIDGE: Uh-huh. Okay. So you also

15 mention here in your letter that as a marine surveyor, you
16 represented insurance companies and inspected barges,

17 numbered One, Two, Three and Four as wel% as the tugs,

18 Kingfish and Cyclops --

19 CAPTAIN ROBERTS: Yes.
20 MS. ALDRIDGE: -- that L‘iushed the tugs from
21 Pasadena to the San Jacinto River gite. So when you say

22 that, are you talking about pushing the tugs from the

23 papers facility to --

24 CAPTAIN ROBERTS: To the Magenis property.

25 M3. ALDRIDGE: -- to our Magenis --

Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201

Phone: (214) 257-1436 {(800) 852-9737 Fax: (214) 954-4111




Captain Jack Roberts November 14, 2005

Page 21
1 CAPTAIN ROBERTS: -~- and returning.
2 MS. ALDRIDGE: Okay. And -- but you don't
3 remember exactly what year that was?
4 CAPTAIN ROBERTS: Like I say, you jusE have
5 to go back to -- back to that letter and say it was -- was
6 prior to '66.
7 MS. ALDRIDGE: Uh-huh. Okay. But you could
8 identify -- you definitely saw the same numbered or the

9 same named barge or tug at cne end and you saw it like the

10 same day --
11 CAPTAIN ROBERTS: Yes.

12 MS. AIDRIDGE: -- or how long would that take

13 to take it from Pasadena to --

14 CAPTAIN ROBERTS: About six hours. Three to

15 six hours depending on the traffic.

16 MS. ALDRIDGE: Uh-huh. Okay. 8So was there a
17 time -- ever a time that you witnessed that on the same

18  day?

19 CAPTAIN ROBERTS: Well, it could have been.
20 MS. ALDRIDGE: Within a few days or -- I

21 mean, how long would the whole process take from loading at

22 Pasadena toc unloading here? Would that be something

23 that --

24 CAPTAIN ROBERTS: I have -- I have no idea as

25 to the time it took to -- to load it or the time it took to
Esquire Deposition Services 1700 Pacific Avenue, Suite 4750 Dallas, Texas 75201

Phone: (214) 257-1436 (800) 852-9737 Fax: (214) 954-4111




Captain Jack Roberts

November 14, 2005
Page 22
1 digcharge it.
2 MS. ALDRIDGE: Uh-huh.
3 CAPTAIN ROBERTS: I also mentioned that --

4 tell you that I represented the insurance company of
5 Champion Paper Company who had a barge that was peri- --
6 periodically stayed there. They used it for transporting

7 products, other products.

8 MS. ALDRIDGE: Okay. Periodically stayed

9 here at the Magenis?

10 CAPTAIN ROBERTS: No. At the Pasadena plant.
11 MS. ALDRIDGE: Pasadena.
12 CAPTAIN ROBERTS: Yeah. I was in and out of

13 Pasadena plant fairly often --
14 MS. ALDRIDGE: Uh-hub.

15 CAPTAIN ROBERTS: -- I'd say four to five

16 times a year --

17 MS. ALDRIDGE: Uh-huh.

18 CAPTAIN ROBERTS: -- either doing inspections
19 on the -- I think the barge's name was the WR Crew.

20 MS. ALDRIDGE: Okay. Now, is that Champion

21 Paper Company plant in Pasadena is now --

22 CAPTAIN ROBERTS: I don't know.
23 '~ MS. ALDRIDGE: -- (inaudible) name --
24 {inaudible) . It's International Paper -- Simpson Paper,

25 does that ring a bell?
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1 CAPTAIN ROBERTS: Huh-uh.

2 MS. ALDRIDGE: Okay. But when people talk

3 about the Champion Paper Company in Pasadena --

4 CAPTAIN RCBERTS: 1It's still referred to on

5 the waterfront as the Champion Paper Company.

6 MS. ALDRIDGE: OCkay. So that's pretty

7 well-known, everybody knows what you're talking about when
8 you say Champion Paper in Pasadena?

g CRPTAIN ROBERTS: They know more the smell

10 than that.
11 MS. ALDRIDGE: Paper companies are famous for
12 that.

13 CAPTAIN ROBERTS: Yes.

14 MS. ALDRIDGE: Ckay. We're about near the
15 end of the tape here. Okay. All right. You mentiocned
16 that had you don't have any of your old records or anything
17 from this time.
18 CAPTAIN ROBERTS: I do not.

19 MS. ALDRIDGE: Okay. So you don't have any,
20 like, reports or anything that you would have made for the
21 insurance companies?

22 CAPTAIN ROBERTS: No, I do not.

23 MS. ALDRIDGE: Okay. So was Home Insurance
24 located in this area?

25 CAPTAIN ROBERTS: Well, they were -- they had
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1 an office here. Their home office was in New York.

2 MS. ALDRIDGE: Uh-huh. Do you know if they

3 still exist around here?

4 CAPTAIN ROBERTS: You know, Barbara, I just

5 -- I just don't know.

6 MS. ALDRIDGE: I'll check that ocut.

7 CAPTAIN ROBERTIS: I'm reasonably certain that
8 they -- I doubt very seriocusly they're still here. I -- I
9 know that -- none of the employees that I knew, Justin

10 Crane and those people were gone --

11 MS. ALDRIDGE: Uh-huh. v
12 CAPTAIN ROBERTS: ~- a leng time ago.
i3 MS. ALDRIDGE: Okay. Well, I think that's

14 about all the questions I have. Can you think of anything

15 else to add?

16 CAPTAIN ROBERTS: One of the -- one of the

17 interesting things during the conversation with everyone is

18 that everybody says they can't find out who -- who's paying
19 taxes on that property. That -- that's --

20 MS. ALDRIDGE: Nobody --

21 CAPTAIN ROBERTS: Nobody?

22 MS. ALDRIDGE: -- 1s paying taxes on Fhat.

23 I'm going to ge ahead and shut the tape off now.

24 (End of audiotape.)
25
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\Il HOUSTON

2435 East Broadway
' Pearland, Texas 77581
o] EINTERNATIONAL o 77!
II TERMINAL E G E 1Y Brfppesseses
June 2, 2005 ' JUN 6 2005 '
Mr. Marshall Cedilote snE ASSESSMENT
TCEQ - Li@ﬂﬂwgﬂm.

P.O.Box 13087
Austin, Texas 78711-3087

Mr. Win. Warden
Harris County E.E.
16635 Clay Road
Houston, Texas 77084

Ms. Catherine Sherman
5425 Polk Ave,, Ste. H
Houston, Texas 77023-1486

-Re: McGinnis Property & Otto Marine (O.M.E.)

This letter will confirm our several telephone conversations régarding O.M.E. and relating to
our meeting (the writer, Mr. Warden and Ms. Sherman) in Houston on June 1, 2005.

Mr. Cedilote has suggested that I write a “fact” letter as to the knows and not knows of the
situation. :

The McGinnis property (now Waste Management) was adquircd for the purpose of storage -
waste sludge from Champion Paper Co. in Pasadena, Texas. This was a built up base (@ 20
acres) on the northwest corner of San Jacinto River and I-10 Intersection (bridge).

], acting as a Marine Survéyor, representing interested Insurance Companies, inspected the
- barges MIMC (McGinnis Industries Maintenance Corp.) number 1-2-3-4 as well asthe tugs
“Kingfish” and “Cyclops” which pushed the tows from Pasadena to the San Jacinto river site.

Thave pcrsoﬁally witnessed the barges being loaded and discharged. These are open type
hopper barges. Sludge is pumped in and out.

35 001 060001



Mr. Marshall Cedilote
Mr. Wm. Warden '
Ms. Catherine Sherman
June 2, 2005

Page-2 -

Acting.as a Marine Surveyor, I represented the Undei'writers on two(2) accidents namely:

(1) One barge sank in Pasadena loading dock due to bemg left unattended and loading
continuing over a weekend

(2) Barge, as advised by Roland McGinnis (Mr. Virgil McGinnis’, now deceased,
nephew) who was operating office for MIMC was intended to be scrapped ~ filled with water
and partially surik at theI-10 site. Due to high tide ‘and strong winds the barge floated itself
and struck the T-10 bridge - Rowland reported the intention to the writer and several others
and believe his.claim was denied.

Enclosed with this letter is a copy of Pollution Control Board’s letter dated July 29, 1966 to
MIMC. . ‘ '

H.LT. bas leased one(1) dock (barge), ofﬁce space, warchouse space and sold O.M.E.
twelve(12) storage tanks which are now in place.

Big Star Barge & Boat has leased 2 tank barge “Star Diamond™to O.M.E. (formally
Petroleum Stripping) for the past years. At this time we can state that neither ‘the rent or
charter hire is current - past 14+ months due.

O.M.E. operations was conducted by Michael Otto Jr., his wife, Michael Otto IIL, Kevin Otto,
Winfred Vetter (281/550-3649), and Steve Sawyer (trymgto locate) sinee he apparently '
signed off on reports.

We were given a copy of Ms. Sherman’s excellent report, and it outlines the vessel that
O.M.E. discharged cargo off however there is not a mention of tugs he allowed to pump their
bilges off - we know of one tug “Neta E”, Echo Towing Co., Mr. Tom Echols, 281/426-5541/
It is obvious from Ms. Sherman’s report that O.M.E. has for several years been operating in
violation of no permit to handle products involved; not properly mamfestmg, etc. which had

. they been stopped at the time - we would not have.the cargo-in tanks; -

O.M.E. has insurance coverage and a copy of that policy has been given to Mr. Warden.
Insurance agent is Harold Hobbs (713/776-9363) who is also agent for HLL T and Big Star
Barge.

A chemical analysis has been made on the cargo in the twelve(12) tanks and that analysis has
been given to Mr. Warden and copies can be made available if needed.
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Page-3-

A this time H.IL T, would like to express our concerns since summer is coming and heat can
cause fluids to expand and form pressore. H.IT. does not have the funds to dispose of this
cargo that had been generated by O>M.E. and respectfully request that priority be given to the
_situation. A spill would be a catastrophe to the area.

We have been coopérative with situation (have spent several thousand dollars, time etc) and
* in closing assure your agencies that we will continue in this effort. '

Trusting that the information provided herein will assist in the conclusion.

With respects,

Qéack Roffrg
JR:hr

Enclosure
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Texus Water -ﬁhﬁuﬁnn Control iﬁnﬁ;th IRRs X

JOE G. MOORE, JR., CRAJRMAN - 1100 WEST 48TH STREET 8AM E. WOHLFORD

¥. F. ANDERSON. VICI-CHAIRMAN . 3 . J. B, PEAVY, M.D..
BEN AAMSEY AUSTIN, TEXAS 78756 ' . s WELDON WATEON
HOWARD V. HOSK . . ;
g : July 29, 1966
. Re: Holding Pond S A
R e e e Hared g Qounty, Texas -
'ﬂ .. . - .

% Mcbinnes Industrial Maintenanoe Corporaticn '
2D1 North Richey ,
Pasadena, Texas 77502

Attention: Mr. V. C. McGinnes e
Gentlemens:,

‘ This Is in response to your 1e-r:1;er of July 21, 1966 whereby you have .

o requested permission to release a pombinabion of. stabllized waste C
-water and rain witer from a holdlng pond adjacent to 014 River and = |,
Interstate Highway 10, | _ . iy

- Based on our observation of the ares frgm the ain; anc‘: o the ana- ~ - '

lytlcal data submitted with your létter, this Board waild not ‘oppose i

‘ the emptying of the ponds iIn any reasonsble manner, -It is, our firm °

i understanding that the pond wﬂl not be used again fon t'he s‘torage
7 of. waste mater:ial. : - ) )

.

In view. of the fact’ 't}mt *L;hose ptmds ar'e located in Harr:l.s Lotmty,
you may w:.sh . ascertain_: whather’ loo&l caunty bffieials have any

plea$e :Let s mow.

Very truly yours s

y‘" eccs:  Brown & Root
' State Health Department : P
Region IV a5
Joe Resweber A o § 04
Harris County Health Departmen}/ : -
. Local Health Services {; 1 f) { { 4
Td WdST:10 Sgee 2p unp BECASERIBZ ¢ 0N xus - — .

smaaoa ,ﬁwoa A
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CHANNELVEW TEXAS

Ml INTERNAT'ONAL S e e
PEARLAKD. TEXAS 77581
TH TERMINAL  towawni 5
Depxtmentof the Army
Coqn of F.ngmeus
P.0. Box 1229

Galveston, Texas 77553-1229

Attention; Mr. John Davidson

Re: Permit No. 19284(02)
Dear Sir:

This letter will confirm my past telephone conversations and your personal
conversations with Mr. D. Moore of Mega Sand at Houston International Terminal.
At this time we would like to reiterate our position which is as follows:

The original permit was issued after much discussion during conferences and
mectings with Parker Brothers. As you know Parker merged to form Parker LaFarge

which set back our operations by at least a year. Only one(1) barge load was removed by
Parker LaFarge.

Parker LaFarge sold out and the new owners closed down the dredging operations
and sold off all of their floating equipment.

All of this was done after a mitigation plan was submitted and approved. We
were into 1996, and no further dredging was performed during this period. -

In late 1997 we entered into a working contract with Mega Sand ( Dan & Brenda
Moore) who agreed to the mitigation plan. In September 1997 dredging recommenced
and work on the mitigation plan started. Work progressed, but has been halted on several
occasions by floods and bad weather. In the case of floods, the most recent being ,
November 13, 14, and 15, 1998, the flood waters and currents have caused the removat of
some of the material deposited in the mitigation sites.

We will keep Ms. L. Shead sdvised of the progress, in order that she may advise
the Galveston Bay Foundation.

L A O S N . N
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heve-not changed, and if weather permits will continue on course.

" :Encl. Letter dated 7-30-96
' To U.S.Corps / John Moran
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EXHIBIT H-2
SITE INVESTIGATION SHEET

CASE I-_3931 RAMS NO. 199900554
ALLEGED RESPONSIBLE PARTY: Houston International Terminal/Mega Sand
: POC: Captain Jack Roberts/Dan Moore
29118 Greeen Tee Drive/Unknown
Pearland .Texas 77581
281-485/2464 / 281-862-0808

Iho

3. PROJECT LOCATION:
Waterway: San Jucinte River (@1 10 northwest §§Q§l§.ji@} R
County: Harris
City (closest): __Channelview
Quadrangle: _ Highlands, TX
UTM Coordinate Zone: 15
Easting: 300925 Northing: _3297800

4. REPORT ORIGIN:
Reported by: _ Dan Keys (Corps)
Telephone ext. 3191
Date Reported: ___9 April 1999
Investigation Date: 26 Mav 1999 ( x _ Field Office)
Investigated by: __ Andrea Albertson/Tom Pfeffer

5. AUTHORITY: ___A10 _B.404 x_C.10&404 _D.N/A

6. SUMMARY OF INVESTIGATION:_A 26 May 1999 site visit revealed a dredge
spudded down in the San Jacinto River; the dredge was inactive but with pipe extenting to the
shoreline at Houston International Terminals. All observations correspond to the permitted
activity authorized by DOA permit 19284 (and amendments) and investigated by John
Davidson (PE-RC), Case 1-3692. DOA permit 19284 authorized HIT to dredge sand for
commercial sale and to provide a barge berthing are in the San Jacinto River. The permit also
required the creation of 9 acres of wetlands to compensate for the impacts. The permit is valid
until December 31, 1999 (per 19284(01) amendment). Refer to DOA 19284 and Case 1-3692 for
a copies of the permitted activity.

7. FINAL DISPOSITION (if applicable): ‘The project is authorized by DOA permit
19284. Therefore, the case is closed accordingly.

8. DATE CASE CLOSED:__26 May 1999

J o /, ._-,, . = .
Signed: Z/ v i (O .

Andrea Albertson
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STTE INVESTIGATION SHEET

i. CASE I- 3692 RAMS NO. 169800388

2, RESPONSIBLE PARTY(S): Houston International Tenminal/Mega Sand
Point of Contact: Captain Jack Roberis/Dan Moore
Address (mailing): 29118 Green Tee Drive/Unknown

Pearland Texas 77581
(City) : (State)  (Zip)

Telephone: ___ (281) 485-2464/(281) 862-0808

3. PROJECT LOCATION:

4. REPORT ORIGIN:

Reported by: _ Individual

Telephone:

Date Reported: 20 March 1998

Investigation Date: 27 April 1998 (X Field __ Office)
Investigated by: John Davidson

5.  AUTHORITY:
_A10 __B.404 X C.10&404 _D.N/A

6. SUMMARY OF INVESTIGATION: Department of the Army permit 19284 and
subsequent amendments authorized Houston Intemnational Terminal to dredge sand for commercial sale
and to provide a barge berthing area in the San Jacinto River. The permit also required the creation of
9 acies of wetlunds to compensate for the impacts. The sand mining is anthorized and the alleged fill
in the San Jacinto River was the initiation of the mitigation (wetland creation). We did not find any
evidence of fill in wetlands as the project site is uplands where the sand processor is located and open

water elsewhere. There was not a violation of Section 1( of the Rivers and Harbors Act or Section
404 of the Clean Water Act. Case I-3692 is closed.

7.  FINAL DISPOSITION Gf applicable):

8. DATE CASE CLOSED: 6 November 1998




SITE INVESTIGATION SHEET (Cont.)

9, Drawings (with north arrow, waterbody, dimensions, etc, if appropriate)

NOTE: {Attchmients 16 hichded) 3

USGS Quad with approximate project location identified
Photographs (labeled with project manager, direction, efc.)

Signed: /.AZ .

Bhin Davidson

SWG Form 444c
12 February 1995(Rev)




CESWG-CO-RC (1145) . 6 November 1998

MEMORANDUM FOR THE FILE

SUBJECT: 1-3692; Mega Sand and Houston International Terminal, Alleged Unauthorized
Dredging, Fill in Wetlands and Fill in the San Jacinto River, Harris County, Texas

1. An individual reported, by telephone on 20 March 1998, that someone was mining sand from
the San Jacinto River. The reporter also stated the alleged violator was filling wetlands and the
San Jacinto River. The project site is located north of Interstate Highway 10, approximately 0.5
mile west of Crosby-Lynchburg Road, in Channelview, Harris County, Texas.

2. A site vigit was conducted on 27 April 1998. I met Mr. Dan Moore, owner of Mega Sand, at
the site visit. Department of the Army Permit 19284 and subsequent amendments authorized
Houston International Terminal to dredge sand for commercial sale and to provide a barge
berthing area in the San Jacinto River at the project site specified above. The permit also
required the creation of 9 acres of wetlands to compensate for project impacts. The sand
dredging is authorized by the permit and is not in violation. The alleged fill in the river is
actually the initiation of the mitigation (wetland creation) required by the permit and is not in
violation. Additionally, we did not find any evidence of fill material in wetlands, as the project
site is an upland where the sand processor is located and open water elsewhere. The activities
located in the San Jacinto River are authorized by Permit 19284. There was not a violation of
Section 10 of the Rivers and Harbors Act or Section 404 of the Clean Water Act. Therefore,
Case 1-3692 is closed.

L AAE

J phn Davidson
Project Manager, North Unit
- Enforcement Section
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EXHIBIT H-3
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(@] INTERNATIONAL RPXTO e

PEARE AND, TEXAS 77581

AN TeErRMINAL Y Sviins

January 24, 2000

U mzed States Corps of Engineers
Ga_iyeston, Texas

Attention: Mr. Bruce H. Bennett
V14, Fax 409/766-3931
Re: Permit #19284(2)

Dear Bruce,

Tt has been a long time since 1 have becn in contact with you or the Corps and
after talking to Ms. Tirpak today was pleased t¢ hear that you are well. 1have
partiaily retired and as a result may have slipped my anchor concerning the above
referenced permit.

Situation:

We received a permit in 1996 to dredge our property, construct a fish nursery
with Galveston Ray Foundation and submitted a mitigation plan which was
approved.

No work was performed in 1996 and it was late 1997 before operation
comumenced. Sitc was inspected by you, Mr. John Davidson and we were contacted
by him and the entire operation laid out {See letter dated November 20, 1998,
attached),

Al this time we respectfully request that this pcrmit be renewed, extendad or
whatever is required to allow Mega Sand to continue their operation.

P LR



%'Mga-mw&mmnfmthéswofmmfm
five( ) years, but I understand ignorance is not an excuse. However the operation
didnot start until 9/97 and we suffered delays in 1998.

Upon receipt of this fax and aRter your review of our problems will you please
contact me at 281/485-2464 or fax 281/485-6538.

Thanking vou in

_ advance for yours and the Corps usual prompt attention to
this matter, remain,

With Respects,

. Capt. Jack Roberts
JRéhr |

o
4
3
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EXHIBIT I

MEGASAND ENTERPRISES, INC.

P.O. BOX 656 =
HIGHLANDS, TEXAS 77562 e ooa T
OFFICE: 281-843-3000 IRt R
FAX: 281-843-2390 .
September 23, 2010 PR i;‘
R, :g! vorss

CERTIFIED MAIL 7009 2230 0003 2438 8308

Mr. Robert Werner

Enforcement Officer

Superfund Enforcement Assessment Section (6SF-TT)
LS. EPA, Region 6

1445 Ross Ave.

Dallas, TX 75202-2733

Re:  San Jacinto River Waste Pits Superfund Site. Channelview, Texas
SSID No. 06ZQ; EPA ID No. TXNOQ0606611
Dear Mr. Werner:
By letter dated August 24, 2010, the EPA seni MecgaSand Enterprises, Inc. a
CERCLA 104(e) information request regarding the above-referenced maiter. Set forth

helow is the response of MegaSand Enterprises, Ine.

Oluestion 1

Identify the person{s) that provides answers to the questions below on behalf of
MegaSand Enterprises, Inc. (MSEI.

Answer: Damnny €. Moore and Brenda L.. Moore

(Juestion 2:

Has MSEI ever participated in any planning for dredging activities in the area of
the San Jacinto River, along its south bank. on the north side of the 1-10 Bridge in Harris
County, Texas?

IR AR
610638



Objection:

Answer:

Question 3:

MSEI objects to this question as unreasonably vague and overbroad.
For purposes of this response, MSEI interprets this question to
inquire whether the dredging activities were conducted south of the
red delineated area on the aerial photo in Enclosure 5. The location

of MSEI’s dredging in the general area is discussed in the answer to
Question S.

No.

Has MSEI ever participated in any dredging activities in the area of the San
Jacinto River, along its south bank, on the north side of the I-10 Bridge in Harris County,

Texas?

Objection:

Answer:

Question 5.

MSEI objects to this question as unreasonably vague and overbroad.
For purposes of this response, MSEI interprets this question to
inquire whether the dredging activities were conducted south of the
red delineated area on the aerial photo in Enclosure 5. The location

of MSEI's dredging in the general area is discussed in the answer to
Question 5.

No.

If your answer to the above questions #2 and #3 is no, please explain why a letter,
dated November 20, 1998, for Houston International Termina! to Department of the
Army, (see Exhibit 5) identifies that, “in late 1997 we entered into a working contract
with Mega Sand (Dan & Brenda Moore) who agreed to the mitigation plan. In
September 1997 dredging recommenced and work on the mitigation plan started.”

Answer:

On November 20, 1998, Captain Jack Roberts, owner of Houston
International Terminal, had acquired a permit from the U.S. Army
Corps of Engineers for the purpose of dredging sand on his property.
His property was located west and north of the waste pit site as
delineated on the aerial photo in Enclosure 5. During the permitting
process the U.S. Army Corps of Engineers required Houston
International Terminal to build a cordgrass marsh with overburden
material from dredging operation. This was part of the mitigation
plan asked for by the Corps of Engineers. MSEI, under an
agreement with Houston International Terminal, dredged on the



Question 6:

north and west quadrant of the Roberts’ property located west of the
waste pits. north of the .10 Bridge. MSEL afier performing
dredging for Houston International Terminal. moved the clay
{overburden) over to the mitigation site with dump trucks and
dumped along the feeder road on the north side of [-10. west of the
wwaste pits. MSE! used bull dozers to push and spread the clay into
the water. After placement of the material, the Galveston Bay
Foundation planted corderass along the edge of the water.

Please describe the corporate relationship between MegaSand, Inc.. o dissolved
Texas corporation and MSEIL an active Texas corporation.

Answer:

There is no corporate relationship between MegaSand, Ine. and
MSEL  MegaSand, Inc., formerly a Texas corporation. was
dissolved in 1994, MSEI, a Texas corporation, was incorporated in
{997 and remains in good corporate standing with the Texas
Secretary of State office. Brenda Moore served as the sole director
and officer of MegaSand, Inc. and is a director and officer of MSEL

Please identify the names of all dredging companies that you have reason {o
believe have, at any time, participated in the planning of, and/or participated in, dredging
operations in the above-described area of the San Jacinto River.

Answer:

None.

Very truly yours,

g C

Danny C. Moore

T
&
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) EXHIBIT J

Axe, Al

From: Axe, Al

Sent: Friday, December 10, 2010 5:16 PM

To: 'Barbara Nann{nann.barbara@epa.gov)

Cc: 'Cermak, John F.’; 'Inglin, Sonja A.

Subject: FW: San Jacinto Waste Pits Superfund Site - Access Issues

Attachments: Pages from San Jacinto NTCRA.pdf; Figure7_TEQ_Sediment_and_Soil.pdf; AUSTIN_1-#618754-v1-
_ HIT_Application.PDF

Barbara,

This is in response to your December 6 email set out below regarding the TxDOT and Big Star access issues.

Respondents are still attempting to work out an agreement with TXDOT on access to build a road and will keep
you informed of the status of our discussions.

With respect to Big Star, and its status as a PRP, you are correct that Big Star did not dredge the sand and
sediment on the property adjacent to the waste pits. However, these activities were conducted on its property, with its
apparent permission, under the authority of a USACOE permit issued to its affiliate, Houston International Terminal
(HIT). The sand dredging operation involved the dredging of sand on Big Star property and the associated sand
separation activities were also on Big Star property. The USACOE permit was issued to HIT on the basis of an
application filed by HIT in which HIT represented that the dredging would occur on HIT's property when, in fact, the
property was owned by Big Star. (Please see the attached application dated December 7, 1990). The attached January
27, 2002 satellite photo interpretation shows the sand separation operations on Big Star’s property, the dredge cut line
that impacted the waste pits, and the alluvial fine deposit resulting from the sand separation. This photo interpretation
was provided to EPA by our consultant, Anchor QEA, at a meeting on August 11, 2009.

With all due respect, it does not appear that either the “contiguous property owner” or “federally permitted
release” exemptions apply to Big Star.

A person that owns real property that is contiguous to, and that may be contaminated by a release from, real
property that is not owned by that person, is not an “owner or operator” under CERCLA only if the person can satisfy
each of the eight (8) requirements contained in Section 107(q)(1)(A) of CERCLA. Big Star cannot satisfy a number of
the requirements, including the obligation to cooperate and provide access.

One of the eight requirements is that the person did not cause, contribute or consent to the release. By allowing

the sand dredging and sand separation activities to be conducted on its property, Big Star arguably contributed to the
release.

Another requirement is that the person not be affiliated with any other person that is potentially liable for
response costs at a facility through any corporate relationship. As the permittee for the sand dredging operation, HIT is
a potentially responsible party at the Site, HIT was the permittee based, in part, on its representation that it owned the
property on which the dredging would occur when, in fact, the owner was Big Star. HIT is affiliated with Big Star, and
appears to have the same ownership and officers, as reflected in Secretary of State documents. In fact, HIT and Big Star
appear to have been treated as one and the same corporation by their principle, Captain Jack Roberts. Thus, Big
Star, by virtue of its affiliation with HIT, does not satisfy this condition of the contiguous land owner defense.

Another condition to this defense is that the contiguous land owner take reasonable steps to stop any continuing
release, prevent any threatened future release, and prevent or limit human, environmental or natural resource exposure
to any hazardous substance released on or from property owned by that person. The attached document entitled
“Projected Surface Concentrations of Dioxin — Based on Sediment Data from TCEQ (August 2005)" shows a “hot spot”
of contamination (Sample No. 11) on the shoreline of Big Star’s property where the finer grain materials from the sand
separation activities were deposited. This document (which was also provided to EPA at the August 11, 2009 meeting)
shows a release from the hot spot into the San Jacinto River with the dioxin concentrations becoming lower as the
distance from the hot spot increases. To our knowledge, Big Star has not taken reasonable steps to stop this release.
Moreover, it has taken us months to get permission from Big Star to access its property to construct a fence to prevent

N/ 1 1



human contact to hazardous substances on its property.

Finally, and most importantly, to qualify for the adjacent landowner defense, the owner must provide “full
cooperation, assistance, and access to persons that are authorized to conduct response actions at the facility from which
there has been a release or threatened release. Big Star was cooperative early in the RI/FS process in allowing our
contractors access to conduct sampling on Big Star property. However, Big Star is now being uncooperative in
providing the access needed to perform the TCRA.

With respect to the “federally permitted release” defense, the releases that have occurred at the Site have not
been in compliance with any federal permit. The USACOE permit did not authorize a release of hazardous substances
from the waste pits that are the subject of this case. That permit also did not authorize the release that is occurring from

Big Star’s property. Moreover, the USACOE permit was issued to HIT, not Big Star, and the releases are occurring on
Big Star’s property.

You are correct that additional sampling needs to be done on the Big Star “dry land peninsula.” However,
sediment sampling conducted earlier this year by the Respondents confirm the TCEQ data showing the highest Site
dioxin concentrations (other than in the pits themselves) existing just off the Big Star peninsula in the soil/water
interface. Please see Sample Nos. 121 and 153 in the aitached Figure 7.

Your thoughtful and expedited consideration of this matter is greatly appreciated. It is important to the orderly
handling of the TCRA project that Big Star cooperate in providing access for the equipment laydown and material
storage area. Please do not hesitate to call if you have any questions. Al

Albert R. Axe, Jr.
Winstead PC | 401 Congress Avenue | Suite 2100 | Austin, Texas 78701

512.370.2806 direct | 512.370.2850 fax | aaxe@winstead.com | www.winstead.com
profile link: hitp://www.winstead.com/Attomeys/aaxe

EPA does not agree with Respondents' characterization of the remaining issues with TX DOT. In light of trying to reach a
resolution, EPA is attempting to work with TX DOT to provide altemative language for Respondents regarding provisions 6b, 10b,
and 10c of the access agreement with TX DOT.

With regards to Big Star, there are salient points omitted from your stated scenario that affects whether Big Star is a PRP. The first
and most salient point is that Big Star did not dredge the sediment surrounding the waste pits. That was Houston International
Terminal and another company. Secondly, as a landowner of potential Superfund property itis not a given that liability attaches for
ownership given EPA's policies and statutory fiability protections for contiguous property owners and permit activities under a
federally issued permit. In addition, it is not a given that the contamination is on Big Star's property given that the contamination is
in the sediment and not on the land (though that may change since all information is not known regarding contamination since EPA
is in the beginning of the RI/FS process).

Barbara A. Nann

Assistant Regional Counsel
EPA Region 6 (6RC-S)
1445 Ross Avenue

Dallas, TX 75202

phone: (214) 665-2157

fax: (214) 665-6460
nann.barbara@epa.gov
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